Appellate’ 


praverbook 


INFORMATION 
AND 


CONSULTATION 
ON 
REQUEST 


According to National Law Review, 53% of all 
attorneys will purchase outside legal consultation 
and research within the next year. 


With the increased cost of libraries not only in 
supplementation, but in pure square footage costs, 
many attorneys save money and time when they 
contact AMERICAN LEGAL CONSULTANTS. 
This, of course, allows more time with clients and 
produces more billable hours per month. 


American Legal Consultants has been in the con- 
sultation and research business in Florida for ten 
years. We have the resources and top attorneys to 
handle your legal problems. 


Our staff attorneys represent a wide range of ex- 
pertise, and we have accumulated case law that is 
available from no one else. 


Some of our consultation services include: 


Case letter—an informal letter using memorandum 
style writing. It answers your questions and gives 
you any supporting and/or adverse case law; to- 
gether with a brief commentary and analysis of 
your legal position by your consultant. 


Memoranda of law, pleadings, and similar court 
documents. 


Research and development of full appellate briefs, 
complete to certificate of service. 


Opinion letters stating the consulting team’s opin- 
ions, based on the facts given in light of existing 
statutory and case law. Call anytime for a free 
estimate. 


SPECIALTY AREAS 


CONDOMINIUM AND MORTGAGE 
DOCUMENTS, ALL TYPES—COMPLETE 
AND READY FOR YOUR FILING 


PENSION & PROFIT SHARING PLANS 
OIL, GAS AND MINERAL LAW 


RACKETEERING-INFLUENCED 
CORRUPTION ORGANIZATIONS 
(RICO) 


UCC 
IMMIGRATION 


REAL PROPERTY (AGREEMENTS 
OR LITIGATION) 


INSURANCE 


FAMILY LAW (INCLUDING THE 
LATEST “PALIMONY”’ ISSUES) 


CRIMINAL LAW 


American 
Legal 
Consultants 
P.O. Box 13777, Gainesville, Florida 32604 


CALL US TOLL FREE (800) 342-6862. IN GAINESVILLE, FLORIDA, CALL 377-8300. 
AT YOUR SERVICE 24 HOURS A DAY, 7 DAYS A WEEK. 
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We are Genealogists, not Detectives. We S$ pec : al ize | n 


The ‘Altshuler Chart 


Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
PLEASE WRITE for 
Complimentary brochure without obligation. 
F and genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 

159 Madeira Ave., Coral Gables, Florida 33134, (305) 374-1246 

Offices and Correspondents in the United States and throughout the world 


Over 40 years of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS - EXECUTORS TRUSTEES BANKS 
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_ WHY ARE MORE AND MORE FLORIDA 


ATTORNEYS CHOOSING EX LIBRIS? a 


Because all the corporate components are Each Ex Libris also includes: 
securely contained in one elegant package. 20 lithographed share certificates 


* Never misplace a seal again. The customized in a separately bound section with 
seal is enclosed in a zipper pouch. full page stubs. Each is num- 


The Ex Libris® is designed in rich, leather 
grained, mahogany-brown vinyl with a velcro clo- and offices’ dies. 
sure. The corporate name is embossed on the spine 
in 24K gold. A handsome addition to any corporate 50 blank rag content 
library. sheets. Or, printed Minutes 
and By-Laws (revised to 
comply with the Revenue 
Act of 1978), which include 
IRC §1244 Resolution, Sub- 
chapter S Materials, Medi- 
cal/Dental reimbursement 
plan, appendix of forms, instructions, worksheets, 
and 20 blank sheets. The Blank State set is based 

upon the Model Business Corporation Act. Sepa- 

rate editions available for CA, CT, DE, FL, IL, 

\ MI, NJ, NY, PA and TX. 


Our exclusive corporate record tickler. 


Mylar reinforced tab indexes with 
five positions. 


Transfer ledger, 8 pages, 
bound in separate 


section. 


Request our complete catalog 
of law products and services. 


No. 10 Basic Outfit $40.00 
No. 20 with Printed Minutes 


and By-Laws $42.50 


Charge to American Express, 
MasterCard or Visa 


Excelsior-Legal 


New York * Georgia ¢ Illinois * Texas 


AK Excelsior-Legal Southeast, Inc. 
mS, = PO. Box 889, Norcross, GA 30091 (404) 449-5091 
Sy To place your next rush order into immediate production 
call toll free 1-800-241-8816. 
_TO: EXCELSIOR-LEGAL No. 10 Basic Outfit . . . .$40.00 

SOUTHEAST, INC. Please Ship: [| No. 20 with Printed Seats Voor 

P.O. Box 889 Minutes and By-Laws . .$42.50 

Norcross, GA 30091 

(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2" die seal.) 
Shipment within 24 hours ! Certificates signed by President and (2) Ship via Air—$3.00 e- tra 
(Secretary-treasurer, unless otherwise specified) 
Shipment hee whoa you (.] IRC §1244 complete set—resol., dir. min., treatise, law, etc., $4.50 extra. (J For delivery in GA add sales tax. 
enclose check. () AMEX 
SHIP VIA AIR i ; 
$3.00 ADDITIONAL LA VISA Number Expires Signature 
ATES. 

($4.50 ELSEWHERE.) Zip Code FL 
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PRESIDENTS PAGE 


Samuel S. Smith 


PRESIDENT 


Soloist survival 


The last decade has seen a num- 
ber of developments in the practice 
of law. These include: the entry of 
interstate law firms into Florida; the 
expansion to intrastate law firms 
within the state; the professional 
population explosion from _ both 
increased law school graduations 
and lawyers moving into the state; 
and the spiraling cost of practicing 
law. All of these influence our 
practices, but it appears that their 
greatest impact is upon the solo 
practitioner. 

Added to these are the develop- 
ment of the Florida Designation 
Plan, lawyer advertising, and the 
new certification proposals. Tradi- 
tionally under such pressures, 
most solo practitioners would be 
able to fall back on their traditional 


role, that of a “family lawyer” 
whose experience and _ practice 
covered all of the major areas of 
law. 

Unfortunately, the solo practi- 
tioner’s ability to be a generalist is 
rapidly disappearing. During the 
same period of time, Florida has 
seen drastic revisions in its Code of 
Evidence, Probate Code, Corpora- 
tions Act, Rules of Procedure, and. 
Condominium Act, together with 
massive revisions of federal laws in 
the areas of pension and retire- 
ment plans, income tax and estate 
tax. 

Larger law firms are able to 
practice in divisions, thereby 
designating lawyers to handle work 
in a limited specialty. Some solo 
practitioners and small firms have 
specialized, thereby avoiding the 
necessity to stay current in all areas of 
practice. This leaves the solo or small 
firm generalist to face not only the 
burden of staying current in the 
various fields.of law, but also the 
conflict as to whether to refer clients 
to a specialist. 

I believe that it will always be 
important to have the solo 
practitioner and general practitioner 
within our profession, no matter 
how sophisticated or complicated 
the law becomes. Assuming that 
my belief in this matter is valid, the 
immediate problem becomes how 
to make it possible for these 
lawyers to survive in view of the 
matters set forth above. It would 
appear to me that we must con- 
sider changing two major con- 
cepts: 

e The allowance of referral fees 
with a sharing of responsibility 
rather than actual services per- 
formed, and 

e The allowance of a “goodwill” 


Chicago Title 


factor in the sale of the law practice. 

The first suggestion has been 
recommended both in the original 
Kutak Commission report as well as 
in the revised draft. It would enable 
lawyers to refer out work to 
specialists, sharing in the fee with 
disclosure to, and with the consent of 
their clients. Although discussion of 
such a change will most surely create 
bitter debate, I believe that clients 
will be better served, and that the 
market place, expanded through 
advertising, designation and certi- 
fication, will keep total fees in line. 
The Board of Governors approved 
this concept in its last consideration 
of the Kutak recommendations and 
the continuing committee still has 
this under review. 

As to the second situation, all 
lawyers other than solo practitioners 
have the ability to sell their interest in 
a firm to their partners or share- 
holders. Although the lawyer/client 
relationship is a personal one, and no 
one can sell a client, there is value ina 
law practice established and nur- 
tured by a solo practitioner over the 
years. Certainly, there must be some 
monetary value to a letter from a 
retiring attorney addressed to the 
clients of the firm indicating that the 
files have been turned over to a 
lawyer in whom he has confidence. 
Even though some clients may elect 
to secure new counsel, a number of 
them will remain with the new 
lawyer upon the recommendation of 
the retiring one. 

We do a great disservice to every 
solo practitioner within this state by 
placing such restrictions upon them, 
especially when they do not exist in 
other professions. In order to give 
this a fair and impartial review, I will 
appoint a special committee of The 
Florida Bar to examine this question 
and make recommendations to the 
Board of Governors. 

Acknowledging the changes that 
have occurred in our profession is not 
enough. We must be flexible enough 
to suggest changes in the way we 
practice in order to realistically face 
the professional challenges of the 
80's. 


600 THE FLORIDA BAR JOURNAL/OCTOBER 1981 


4 
| 
| 
; 
® 
- 
- 


SOUTHEAST 
| UTIGATION 


litigation. 


Here's the latest in litigation law, tactics, and techniques for 
Florida, Georgia, and Alabama practitioners. More than a form 
tony mans Be book, more than a procedural treatise, the Southeast Litigation 
i i MON Ate : ; Guide is a unique combination that goes beyond the norm to 
give you complete step-by-step guidance tirough every aspect 
4 of litigation practice. This comprehensive, practice-oriented 
work describes substantive law, analyzes the procedural steps, 
‘guides you through them and provides the essential forms with 
complete commentary that applies to specific situations. 

Coverage includes: @ CIVIL TRIAL PROCEDURES—The 
overall trial process from initial pleadings to appeal, with forms 
to implement each procedure. @ PERSONAL INJURY—Com- 
plete tort case principles and pleadings, including negligence 
and intentional, torts. @ COMMERCIAL—includes sales, serv- 
ices, negotiable instruments, secured transactions, consumer 
rights and fraudulent transfers. @ BUSINESS ENTITIES— 
corporations, joint ventures, partnerships, business relation- 
ships including actions regarding dividends, dissenting 
shareholders and partner's liability @ REAL ESTATE—land 
titles, use and improvement of real property @® FAMILY LAW— 
termination of marriage, property settlement, child custody, 
support, paternity adoption. @ PROBATION AND GUARDIAN- 
SHIP —will contents, probate estates, guardianship including 
creditor's claims, contested accountings, sales, leases, and 
applications for allowances and distributions. : 

The laws and forms of each state are clearly differentiated. 
Complete cross-referencing and indexing within the set, and 
thorough referencing to outside publications as well. Plus our 
special patented looseleaf binder format keeps this set contem- 
porary and up-to-date. Prepared by our team of prominent con- 
sultant trial attorneys from each of the three states, this unique 
set will truly give you the important help you need 
with your growing litigation practice. r\ 


SSS 


ATTHEW | 
Send coupon to: NOE | 
Matthew Bender & Company, Inc. WHEN YOU HAVE MORE HELP... | 
P.O. Box 863 YOU HAVE MORE TIME. 


Longwood, Florida 32750 


() SOUTHEAST LITIGATION GUIDE nope 16 volume set, 3 volumes available 
now; special prepublication price $60.00 per volume ... $180.00 


| Please send me the book(s) tor a NO-RISK 30-day examination At the C] Please rush me further 
i end of 30 days when I'm satisfied. | will keep the books and send in payment information on SOUTHEAST 
pe, or | will return them to you with no further obligation on my part of any kind LITIGATION GUIDE 


My order includes upkeep service such as supplements and revisions and additional upkeep service such as new editions. Any 
supplementation issued within 6 months of purchase will be sent al no charge Al any time. | will be tree to cancel or change my 


order for upkeep services 3 
NOT want additional upkeep service | Bill me | Easy Pay Plan | SAVE 10% by enclosing full payment for my order 
now (Plus applicable sales tax ) Same 30-day return privileges apply 
Name 
Firm 
Address 
City State Zip Telephone # -j 
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EXECUTIVE DIRECTIONS 


John FHarkness,Jr. 


EXECUTIVE DIRECTOR 


Board retreat 
examines the issues 


In the latter part of August, Sam 
Smith conducted a retreat with the 
Board of Governors. Webster defines 
retreat as “a period of group with- 
drawal for prayer, meditation, study 
and instruction under a director.” 
Many firms in our state have retreats, 
either in their home towns or out of 
town, indeed sometimes out of the 
state. A retreat is supposedly a time 
to reflect, a time to plan, a time to 
discuss. It gives an opportunity to 
explore ideas, hopefully without 
interruption or at least a minimal 
amount of interruption, and to allow 
for unlimited debate on a number of 
chosen subjects. 

Although the Board of Governors 
meets every two months, there really 
never seems to be enough time to sit 
down and plan for the future. Besides 
the normal half day, if not more, that 
must be devoted to discipline, there 
are always committee and section 
reports as well as personal appear- 
ances to which time must be given. 

The retreat, which began on a 
Thursday evening and went through 
the late afternoon of Friday, allowed 

- Board members to concentrate on a 
limited number of subjects. The 
Board was divided into four equal 


groups on Thursday night at 7:00. 
Each group was assigned one of the 


four topics selected after reviewing © 


suggestions from Board members, 
staff, and you. A number of letters 
are received by the president and me 
each week, pointing out questions 
that are on your minds. The topics 
were combinations of these sugges- 
tions and hopefully provided some 
insight into the problems that will be 
faced this year and the problems that 
must be planned for the ensuing year. 

Background papers and specific 
items of information were provided 
by staff. Each group was assigned a 
group leader who led the discussion 
not only within the group but before 
the entire Board the next day. The 
leader was requested to isolate the 
main points of the topic and to 
present the pro and con positions 
relative to the points considered. 

The groups worked from 7 p.m. 
until midnight on Thursday and then 
began at 7 a.m. on Friday. The dis- 
cussion and debate carried through 
lunch and until late Friday afternoon. 
Without question, each Board 
member participated. Frankly, I 
believe they could have gone another 
day. . 

I'd like to briefly describe the four 
areas that were discussed. No official 
votes were taken and many of these 
items will not be resolved in this year. 
However, like any organization or 
group, planning is a vital portion of 
one’s game plan if one is to be suc- 
cessful. These items will have to be 
discussed and debated. You should 
be aware of them and be willing to 
express your position. 


Legislation 


Each year we budget and expend 
funds on legislative activity. Mem- 
bers have consistently responded in 
the Bar membership survey that it is 
important to them. Have you ever 
thought: 


e What are the appropriate items 
that The Florida Bar should lobby 
for? 

e What are the parameters that are 
outlined in the Integration Rule? 

e What do the present Bylaws and 
legislative policies provide for? Are 
they adequate? 


e What should relationship 
between the Board of Governors and 
its sections and committees be as far 
as lobbying is concerned? What 
checks and balances, if any, should 
be imposed upon sections and 
committees when they lobby, bear- 
ing in mind that the legislature and 
the public has a problem differentiat- 
ing between sections and committees 
and the stand of The Florida Bar? 
e Should the Bar maintain the status 
quo in lobbying or should a new 
policy be developed? 
e Should pocketbook 
lobbied for by the Bar? 
Many of these questions will have 
been explored very fully at the 
September Board meeting when you 
read this. They will also be discussed 
at the November Board meeting. I 
believe that stories carried in The 
Florida Bar News will assist you in 
following this subject if you are 
interested. 


items be 


Finances 


This is the all-encompassing prob- 
lem that includes inflation, expand- 
ing programs, declining outside 
revenue, etc. I know that each of you 
faces this problem every day in your 
own practice. You see the charge for 
your square footage rising, the 
charge for stationery, salaries and 
travel expenses all rising. We en- 
counter these same problems. Of 
The Florida Bar’s budget for ’82-’83, 
approximately one-half will be 
covered by dues and the other half 
will be covered by program receipts. 
People usually forget the fact that 
half of our expenditures are covered 
by income from our programs. The 
reserve that was created in the last 
dues increase is nearing the point of 
depletion and something will have to 
be done within the next two years. 

There is a general consensus that 
certain programs such as the conven- 
tion, Lawyer Referral Service, 
lawyer information services and 
CLE programs and_ publications 
should self-supporting. This 
means that no dues money should be 
expended on these particular: pro- 
grams. You may have your own 
ideas. There was a general discussion 
of the methods that are used for 
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determining dues. We operate on 
$110 since $15 goes to the Client’s 
Security Fund. The budgetary cycle 
will be starting this month and you 
will be reading about it in the News. 
The Program and Function 
Review Committee will continue this 
year to recommend to the Board of 
Governors which programs should 
be continued and which programs 
should be expanded or decreased. 


Lawyer competency 


The third topic which always 
elicits a great amount of discussion is 
lawyer competency. This is 
something that is almost impossible 
to define. Probably the best defini- 
tion of incompetency is summed up 
in the phrase “I know it when I see it.” 
The grievance system itself is not 
really designed or equipped to 
handle incompetency. The main 
thrust of the grievance system is 
negligence or neglect. Whether an 
attorney has the education and 
knowledge to handle a case seems 
impossible to determine. 

There were suggestions ranging 
from reexaminations at intervals, 
which would be scaled down bar 
examinations, to a voluntary system 


publication 
available 
microform 


of peer review in which attorneys 
assist other attorneys. There was also 
discussed mandatory continuing 
legal education, a subcomponent of 
that being mandatory bridge-the- 
gap, the program for new admittees. 
The mandatory bridge-the-gap 
would include an expanded section 
on the grievance procedure and trust 
accounting. None of these ideas will 
be activated without substantial 
input from you. We may determine 
that there is no answer to the 
problem. 


Delivery of legal services 


The last item that was discussed 
was the delivery of legal services. 
This was viewed in two ways. First, 
what will happen with the demise of 
the Legal Services Corporation, and, 
in particular, how will the persons of 
lower income receive help in the 
future? The immediate concern is if 
there is a drastic decline in the Legal 
Services Corporation, how can the 
existing cases that are in the judicial 
system be handled? How to handle 
the future cases is another question. 

The second concern stems from 
the fact that the middle-income 
group is finding it more difficult to 


afford legal services. As inflation and 
costs rise, more and more people 
cannot afford legal assistance. Some 
of the ideas discussed were the use of 
citizen dispute settlement programs, 
expansion of legal clinics and 
prepaid legal plans. 


There was also an idea of a clerk- 
ship program in which someone 
straight out of law school would 
work for a state attorney, public 
defender, or attorney general's 
office, etc., for a length of time. 
However, with any of these 
programs, one must always 
remember that there must be a 
balance between idealism and 
monetary practicality. 

As I mentioned at the beginning, 
these four questions will not be com- 
pletely answered this year. And 
indeed these questions must be 
reexamined each year. However, as 
we continue to grow (and we will be 
over 30,000 by January 1), we must 
bear in mind that planning for these 
certainties must be provided. 

The Board of Governors would 
welcome any of your ideas. If you 
have questions or suggestions, I 
would appreciate hearing from you. 


Please send me additional information. 


Name 


Institution 


Street 


Dept. P.R. 


City 
State 


300 North Zeeb Road 
Ann Arbor, MI 48106 
U.S.A. 


University Microfilms International 


8 Bedford Row 


ept. P.R. 
London, WC1R 4EJ 
England 


THE FLORIDA BAR JOURNAL/OCTOBER 1981 603 


: 
@ 
international 
The 
we 
| 
Zi 
- 


LETTERS 


July/August issue on judiciary 


I hereby express my appreciation for 
your excellent series of articles on the 
judiciary in the July/August issue of The 
Florida Bar Journal. After reading the 
seven articles on this topic, I felt the issue 
was written for me since Governor 
Graham had named me to a Broward 
County Court judgeship the day before I 
received the Journal. 

While each article proved interesting 
and helpful, I was however, discouraged 
by Judge Arden Siegendorf’s “Reflec- 
tions on Leaving the Bench.” I have had 
the honor of appearing before the able 
Judge Siegendorf. The judiciary and the 
people of Florida love a fine jurist. I do 
take issue with his statement that “the 
future outlook for Florida’s judiciary is 
extraordinarily bleak.” 

I look forward to the challenges and 
unresolved problems of the bench. I trust 
that with the enthusiasm of our excellent 
statewide judiciary, our new Bar leader- 
ship and heeding Judge Siegendorf’s 
advice that judges should take a more 
activist role, the judiciary will move in 
this direction. Your excellent issue was 
one step in that direction. 


Ft. Lauderdale STEVEN G. SHUTTER 


Machiavelli rediscovered 


I write with reference to the column in 
the June 1981 issue of the Journal, on 
Workers’ Compensation, written by 
Stephen Marc Slepin, being titled 
“Telelogy Rediscovery.” I assume that 
the first word of the title is a printer’s 
error for the intended “Teleology.” Per- 
haps a more suitable title would be 
“Machiavelli Rediscovered.” 

Slepin’s article deals with the recent 
exhaustively lengthy opinion of the First 


District Court of Appeal in Florida Erec- 
tion Services, Inc., et al v. McDonald, 
now reported at 395 So.2d 203, dealing 
with an interpretation of Section 440.34(2) 
Florida Statutes 1979, concerned with the 
“bad faith” imposition of an attorney’s 
fee penalty against a carrier in the situa- 
tions mentioned in the statute. In view 
of attorney Slepin’s long record of per- 
ceptiveness I am quite surprised that he 
did not make observation of the ratiocina- 
tion exhibited in the opinion, by way of 
justification of the order of a deputy 
commissioner imposing what appears to 
be an unwarranted penalty upon a carrier 
under this section of the statute. 

The statute provides for the limited cir- 

cumstances under which an attorney’s 
fee is to be assessed against a carrier, 
rather than being paid by the claimant 
under the 1979 Act, as follows: 
(b) In cases where the deputy commissioner 
issues an order finding that a carrier has acted 
in bad faith with regard to handling an in- 
jured worker’s claim and the injured worker 
has suffered economic loss. For the purposes 
of this paragraph, “bad faith” means conduct 
by the carrier in the handling of a claim which 
amounts to fraud, malice, oppression or willful, 
wanton or reckless disregard of the rights of 
the claimant. Any determination of bad 
faith shall be made by the deputy com- 
missioner through a separate fact-finding 
proceeding. 

As stated in the statute it is only in the 
event of bad faith that this imposition is 
to be made upon the carrier and the 
definition of “bad faith” is then expressly 
elaborated in the balance of the section. 
Under the facts of the case presented, the 
best that appears to have been made out 
was a difference of opinion between the 
carrier and claimant’s counsel as to the 
extent to which a claim must spell out 
what is being sought. Again, the most that 


can be said in the situation is that the car- 
rier was negligent. Certainly the facts do 
not purport a finding of fraud, malice, 
oppression or willful, wanton or reckless 
disregard of the rights of the claimant. 
While recognizing that the term “bad 
faith” has had extensive interpretation in 
our case law, with particular reference to 
the field of punitive damages (which of 
course the exaction imposed here consti- 
tutes), the court recognizes the prece- 
dents but rather casually excludes them 
from the field of workers’ compensation 
law. In the end, it places its imprimatur 
upon the decision of the deputy commis- 
sioner because it finds that he engaged in 
no “clear abuse of discretion, or depar- 
ture from the law.” 

The only accolade we can give attor- 
ney Slepin’s article is that he managed it 
in less than two pages of the Journal, 
whereas the explanation of the court for 
its approval of the order of the deputy 
commissioner consumed some _ nine 
pages of the Southern Reporter. 

We of course do not attribute to the 
court any “bad faith” in the circumstan- 
ces, but do take exception to its interpre- 
tation of what appears to be a rather 
clear, concise, and readily understand- 
able section of the workers’ compensa- 
tion law. Over the years since our 
workers’ compensation law was enacted 
in 1935, it has been recognized that this 
Act was devised not only for the benefit 
of employees but likewise of employers, 
each party giving up something and re- 
ceiving something in return. Unfor- 
tunately, over the years since its enact- 
ment, our case law has reflected an over- 
leaning in favor of employees and a lack 
of the balance of equities which was in- 
tended in its enactment. 

Orlando HeEskIN A. WHITTAKER 
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Florida corporate taxes: 


The 


legislature 
abandons 
the 
Internal 
Revenue 


Code 


By Jeffrey S. Tanen and 
E. Scott Golden 


In November 1971, the Florida 
Legislature enacted a corporate 
income tax code (Florida code) 
incorporating by reference the 
Internal Revenue Code (I.R.C.)! in 
force at that time. In order to reduce 
the compliance costs to taxpayers 
and the administrative costs to the 
state, the legislature anticipated that 
the Florida code would be updated 
annually to reflect changes in the 
I.R.C. For eight years the legislature 
followed this policy. 

During the regular and first special 
legislative sessions of 1981, however, 
concerned about the potential loss of 
revenue from the then proposed 
federal tax changes and with the 
threat of a veto from Governor Bob 
Graham, the legislature failed to 
update the Florida code to include 
changes in the I.R.C. since January 1, 
1980. This failure by the legislature 
will deprive taxpayers of the benefit, 
for Florida tax purposes of, among 
other things, the Installment Sales 
Revision Act of 1980 and the Bank- 
ruptcy Tax Act of 1980. 

Furthermore, unless amended the 
Florida code will not incorporate any 
of the favorable changes recently 
enacted in President Reagan’s Eco- 
nomic Recovery Tax Act of 1981, 
(Tax Act), thus denying corporations 
taxable under the Florida code the 
new shorter depreciation schedules 
and tax reductions. However, 
foreign corporations that, before 
adoption in 1980 of the Foreign 
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Investment in Real Property Tax Act 
(FIRPTA), would not have been 
taxed under the Florida code on 
gains realized from the sale or 
exchange of Florida real property 
will retain their advantage for 
Florida purposes and thereby cause 
the state loss of substantial revenue. 

To discuss fully the difficulties 
which arise from the failure to 
update the Florida code, it is helpful 
to review briefly the history and 
structure of the Florida code and the 
methods utilized by the legislature to 
track the L.R.C. The consequences of 
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the legislature’s refusal to include the 
recent amendments to the I.R.C. will 
then be elaborated. 


History and basis for confusion 


Inception of the Tax—Until 1971, 
the Florida Constitution prohibited 
the state from imposing an income 
tax.2 On November 2 of that year, the 
electorate approved an amendment 
to the constitution removing the 
prohibition with respect to corpora- 
tions and certain other business 
entities, but not as to individuals. 

Within two weeks the legislature 


| # 
| — 
| 
| 
| 
eal 


passed the Florida code, chapter 220 
of the Florida Statutes, which 
became effective January 1, 1972.4 
Arthur J. England, Jr., former chief 
justice of the Supreme Court of 
Florida and the principal draftsman 
of the Florida code, purposefully 
designed it to utilize the I.R.C. and its 
existing body of statutory, regulatory 
and case law.> 

In determining its state income tax 
under the Florida code, a corporation 
would start with “taxable income” as 
determined for I.R.C. purposes, 
would make certain relatively minor 
Florida adjustments, would deter- 
mine the portion of its “taxable 
income” properly allocated to 
Florida and would then multiply the 
amount as so determined by the tax 
rate of five percent. This approach 
eliminated the necessity of maintain- 
ing separate sets of books for federal 
and Florida purposes, reduced the 
burden on professional advisors of 
keeping abreast of two separate sets 
of income tax laws and benefited the 
state by eliminating the necessity of 
maintaining a large administrative 
staff to monitor compliance with the 
law. 

Updating the Statute—Having 
decided to base the Florida 
corporate tax on a definition of 
“taxable income” contained in the 
I.R.C. as of January 1, 1972, the 
question arose as to how to adopt 
subsequent amendments to the 
I.R.C. One approach to keep the 
Florida code current with the I.R.C. 
would have been for the legislature 
to adopt prospectively all changes 
made by Congress in the I.R.C. 
However, absent authority in the 
state. constitution, it is generally 
impermissible for a legislature to 
delegate the law-making function to 
another entity. The Florida constitu- 
tional amendment approved in 1971 
appears to lack such permission to 
delegate the definition of “taxable 
income” to the United States Con- 
gress. 

Therefore, in order to maintain the 
benefits of tracking the I.R.C. for the 
Florida code, but recognizing the 
weakness of prospective adoption 
without constitutional license,’ the 
legislature began to amend chapter 
220 retroactively each year in all 
relevant places to provide for taxable 
income to be defined as in the I.R.C. 
as of January 1 of that year. Although 
the Florida courts have never 
directly reviewed this retroactive 
amending of tax laws, in State v. 


Rodriquez’ the Supreme Court of 
Florida, in dicta, cited the annual 
update technique as a method of 
keeping the state laws analogous to 
the federal.° 

The Problem With Updating— 
The method of tracking used by the 
Florida Legislature is deficient in two 
respects. First, it is perpetually a year 
behind. In 1980, for instance, the 
legislature approved an amendment 
effective May 13, 1980, providing 
that taxable income for Florida 
purposes would be defined by the 
I.R.C. and all amendments in effect 
as of January 1, 1980.!° Under Florida 
law, however, the 1979 income tax 
returns for most calendar year cor- 
porate taxpayers were due as of April 
1, 1980.!! Thus, not only on the last 


For the first time in 
eight years, the 
legislature failed to 
update the Florida 
corporate income 
tax code with the 
Internal Revenue 


Code 


day of the taxable year, but even 
several months later when state 
income tax returns were due, Florida 
law still required use of the definition 
of taxable income found in the I.R.C. 
in effect on January 1, 1979. 
Taxpayers, technically, could not 
rely on their 1979 federal returns to 
determine their income for state tax 
purposes without first considering 
whether any modifications of the 
I.R.C. during 1979, in effect for 
federal purposes but not yet for state 
purposes, would alter the amount of 
taxable income and, thus, the amount 
of income tax due to the state. 

It is likely that few corporate tax- 
payers compute their state income 
tax based on the previous year’s 
I.R.C. (e.g., taxable years ending in 
1979 onthe I.R.C. of January 1, 1979), 
as required by the annual updating 
procedure. In no reported decision 


THE FLORIDA BAR JOURNAL/OCTOBER 1981 607 


has the Department of Revenue 
asserted a deficiency and required a 
taxpayer to resubmit his tax forms 
based on the previous year’s tax law. 
Such a requirement by the 
Department would, if imposed, 
respect the terms of the statute, but 
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violate the intent of the corporate tax 
structure. 

Second, the difficulty arises that 
the retroactive nature of the annual 
updating procedure renders _ it 
impossible for taxpayers to know, a 
priori, what the tax consequences of 
a transaction will be. The burden of 
the taxpayers’ ignorance would per- 
haps be mitigated if they could 
presume that the legislature would 
invariably update the Florida code to 
track the I.R.C., but the 1981 
Legislature’s refusal to update belies 
any security taxpayers may formerly 
have had in that conclusion. 

Retroactive tax measures are not 
per se violative of due process as an 
unconstitutional deprivation of 
property.!2 Generally, however, 
statutes which levy taxes retro- 
actively on events which had not 
before been taxed are unconstitu- 
tional,!® while statutes which merely 
change the rate of taxation of a 
transaction previously taxed are 
permissible.'4 Thus, it depends in 
part on the type of taxes enacted by 
Congress each year as to whether the 
legislative updating process is 
constitutional. 

Such a situation is too tenuous for 
taxpayers attempting in good faith to 
pay proper amounts of tax and for 
the state which relies on the revenue. 
Instead, some method of authoriza- 
tion permitting the legislature to 
enact I.R.C. amendments prospec- 
tively (that is, approve beforehand 
all amendments as they become 
effective for federal purposes) 
appears to be a better solution. 


An attempt at prospectivity 


In Florida Statute §220.03(3), the 

legislature granted itself authority to 
adopt subsequent changes in the 
I.R.C. 
(3) FUTURE FEDERAL AMEND— 
MENTS—On or after January 1, 1972, when 
expressly authorized by law, any amendment 
to the Internal Revenue Code shall be given 
effect under this code in such manner and for 
such periods.as are prescribed in the Internal 
Revenue Code, to the same extent as if such 
amendment had been adopted by the 
Legislature of this state. However, any such 
amendment shall have effect under this code 
only to the extent that the amended provision 
of the Internal Revenue Code shall be taken 
into account in the computation of net income 
subject to tax hereunder. 


Under this provision, and subject to 
two restrictions, the legislature may 
enact any I.R.C. amendment into 
law. 

As stated in §220.03(3), amend- 
ments are restricted to those ex- 
pressly authorized by law. Since a 
provision must previously have been 
approved by Congress as federal law 
in order to be given effect as an 
amendment to the I.R.C., the “when 
expressly authorized by law” 
language of this section must refer to 
express authorization by the legis- 
lature. Thus, before anI.R.C. amend- 
ment becomes part of the state law, 
the legislature must approve it. 

This subsection does not by its 
terms limit the application of 
“expressly authorized” to amend- 
ments to the I.R.C. already passed. 
That is, pursuant to the statute the 
legislature in 1981 could prospec- 
tively enact into Florida law all 
amendments to the I.R.C. passed 
before January 1, 1982 (or any other 
future date).!5 The legislature has 
never attempted such an enact- 
ment,!* and, in view of the decision in 
State v. Rodriquez," it remains to be 
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seen whether such a technique is 
constitutional. 


Confusion, cost and compiexity 


The failure to enact an updating 
amendment is certain to exact a high 
cost both from the state and tax- 
payers. One of the costs is the com- 
plexity involved in having the Florida 
corporate tax based on a January 1, 
1980, I.R.C. definition of taxable 
income. For example: 

Foreign Investment in Real 
Property Tax Act—-On December 3, 
1980, Congress enacted FIRPTA.! It 
imposes a tax on net gains realized by 
foreign persons on dispositions of 
United States real property interests 
after June 18, 1980,!® except where 
the gain is exempt under an existing 
treaty, in which case the effective 
date is deferred in most instances 
until at least December 31, 1984. It 
extends beyond those gains which 
were effectively connected with the 
conduct of a trade or business within 
the United States, which gains were 
taxed prior to FIRPTA.” 

The “interests” taxable under 
FIRPTA include not only interests in 
real property held directly, but also 
interests in certain United States 
corporations, partnerships, trusts and 
estates. More precisely, foreigners’ 
gains from the disposition of stock in 
certain United States corporations 
are subject to tax if the corporation 
qualifies as a United States real 
property holding corporation. 
Foreigners having interests in 
partnerships, trusts or estates are 
taxed on their pro rata share of the 
gains from dispositions of real 
property by the entity or on their 
gains from the disposition of their 
interests in the entity, to the extent 
such gains are attributable to real 
property interests held by the entity. 
The implementation of rules for all 
United States entities is left to future 
regulations. As for foreign corpo- 
rations, any disposition of United 
States real property interest subjects 
the corporation to taxation on any 
gain from the appreciation in value 
of the interest. Shareholders who 
own interests are not taxed directly. 


Under the Florida code as 
currently amended, and notwith- 
standing FIRPTA, foreign corpora- 
tions would not be taxable on the 
gain from such sales (unless such 
gains were otherwise effectively 
connected with the conduct of a 
trade or business within the United 
States), since the I.R.C. did not tax 
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Some method of 
authorization 
permitting the 

legislature to enact 
I.R.C. amendments 
prospectively 
appears to bea 
better solution 


them as of January 1, 1980. Even 
though there may be no recognized 
gain, Florida Statute §220.22 requires 
any corporation which must 
complete a federal income tax return 
(which, under FIRPTA, is required 
of a foreigner who sells real 
property) to also file a return in 
Florida.?' In this case, the corpora- 
tion would file the return indicating 
no income and no tax liability. 

Installment Sales Revision Act of 
1980—In 1980, Congress also enacted 
the Installment Sales Revision Act of 
1980 (Revision Act),22 which pro- 
vided for extensive changes in install- 
ment reporting of sales of real 
property and casual sales of personal 
property. Prior to the Revision Act, 
the installment sale method of recog- 
nizing income required, among other 
things, that there be a minimum of 
two installment payments and that 
payments in the year of sale not 
exceed 30 percent of the selling price. 
The Revision Act eliminated these 
requirements for federal income tax 
purposes. Therefore, at the present 
time, a corporate taxpayer might 
structure an installment transaction 
to qualify for installment reporting 
under the Revision Act, but find that 
it would not so qualify under the 
Florida code.” 

An equally vexing situation is 
presented by the treatment of install- 
ment obligations received by a 
corporation on the sale of certain 
property after the corporation 
adopted a plan of complete liquida- 
tion under §337 of the I.R.C. The 
I.R.C. in effect on January 1, 1980, 


denied installment reporting to a 
shareholder who received such §337 
installment obligations in a taxable 
liquidating distribution from the 
corporation. The Revision Act, in 
most such cases arising after March 
31, 1980, allows installment reporting 
by the shareholder. Thus, after that 
date, a corporate shareholder 
receiving an installment obligation as 
a distribution in a §337 liquidation 
will be able to utilize installment 
reporting for federal purposes but 
will have to recognize all of its gain 
with respect to the installment 
obligation for state purposes. 
Although Congress intended to 
simplify the law and to keep tax- 
payers from falling prey to technical 
mistakes which might deprive them 
of the benefits of installment report- 
ing, Florida’s failure to include the 
Revision Act in the Florida code has 
complicated the law and increased 
the likelihood of such mistakes. 

Bankruptcy Tax Act of 1980—The 
Bankruptcy Tax Act of 1980 (BTA)?4 
added or amended over 30 provi- 
sions of the I.R.C. Among the addi- 
tions was a new type of tax-free 
reorganization known as a “G” 
reorganization because it is described 
in subparagraph “G” of Section 
368(a)(1) of the I.R.C. This sub- 
paragraph principally facilitates the 
tax-free reorganization of insolvent 
corporations, and many _ such 
corporations are certain to utilize its 
provisions. Since that portion of the 
BTA pertaining to corporate 
reorganizations is effective only for 
bankruptcy cases commencing after 
December 31, 1980, an insolvent cor- 
poration may choose to reorganize 
under subparagraph “G”’ in 
accordance with federal law, but fail 
to qualify for tax-free status under 
state law. 

The effects of such a difference 
between the codes can be profound. 
Under pre-BTA I.R.C. §§371-74 and 
the current Florida code, tax attri- 
butes (including, for instance, 
earnings and profits, credits and net 
onerating loss carryovers) did not 
carry over, and they will not do so for 
Florida corporate tax purposes. If the 
reorganization qualifies under I.R.C. 
§358(a)(1)(G), however, many of the 
tax attributes will transfer to the 
receiving corporation. On each occa- 
sion on which an attribute transfers 
for federal tax purposes but does not 
transfer for state tax purposes the 
difficulty of ascertaining accurately 
and inexpensively the correct state 
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income tax liability is increased. 

A Look to the Future—On August 
13, 1981, President Reagan signed the 
Tax Act into law. Many of the Tax 
Act provisions were formed with the 
intention of stimulating the expansion- 
of business through the reduction of 
taxes. Although the problems which 
will be presented to the state and its 
corporate taxpayers if the same 
package is not enacted into Florida 
law are manifold, it appears that like- 
lihood of passage by Congress of the 
Tax Act was one of the reasons why 
the Florida code was not updated. In 
particular, there was fear that the Tax 
Act would so reduce the taxable 
income of corporations as to signifi- 
cantly reduce the state revenue from 
that source. The method chosen by 
the legislature to cope with this fear 
will create more problems than it 
solves. 

The first problem, and potentially 
the most important from a long-term 
perspective, is simply that failing to 
adopt the Tax Act in Florida, when it 
is likely to be adopted by a number 
of other states the corporate tax 
codes of which track the I.R.C., will 
promote the perception that Florida 
has an inferior “tax climate.”®* This is 
an untenable position given the 
significance of “tax climate” asa vital 
element in the determination by 
national and international corpora- 
tions of whether to move to, or open 
an office in, Florida. This state can ill- 
afford to discourage potential 
business in that manner. 

The second problem is that failure 
to update will compel corporations 
to operate under two entirely dif- 
ferent tax systems and maintain 
books consistent with each system. 
Many corporations are likely to come 
within FIRPTA, the Bankruptcy Tax 
Act or the Installment Sales Revision 
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Act; as more amendments are made 
to the I.R.C., even a greater number 
of corporations will be affected. 
Consider for instance the impact of 
two provisions of the Tax Act. 

The Accelerated Cost Recovery 
System?’ thoroughly revises the 
federal income tax treatment of 
depreciation and investment tax 
credits. Personal property assets are 
depreciable over the course of 
15, 10, 5 or 3 years, rather than over 
periods ranging from 2.5 to 18 years, 
or more, as provided under the Asset 
Depreciation Range System.” Thus, 
the depreciation schedules for most 
assets have been changed (generally, 
although not universally, shortened) 
from what they were in the past. 
Corporations operating or holding 
improved real property would be 
compelled to keep complete sets of 
depreciation records of all assets on 
both systems. 

Under the Tax Act, virtually all 
real property is depreciable over 15 
years. Although recording deprecia- 
tion on the property under two 
systems would not beso difficult, the 
differences in depreciable _ life 
obviously affect depreciation 
deductions, basis and amount of 
gain realized at sale. 

The burden of auditing state 
corporate income tax returns will 
increase tremendously under these 
tax and depreciation changes. 
Because the new depreciation 
schedules affect almost all items of 
real and personal property, most 
state tax returns will differ signifi- 
cantly from the corresponding 
federal return.” 


Potential resolutions 


The refusal of the Florida Legisla- 
ture to enact an updating amendment 
covering 1980 changes in the I.R.C. 
raises two questions—the first of 
present interest, the second of lasting 
significance. First, how can Florida 


retroactively incorporate’ I.R.C. 
amendments passed in 1980 into the 
Florida code? The legislature could 
certainly enact an amendment 
updating the Florida code to include 
changes in the I.R.C. to the present, 
but such a solution raises the constitu- 
tional question of whether the 
legislature may impose burdens on 
transactions which may have been 
completed two or more years before 
the date of imposition. 

If an amendment is enacted the 
question would remain whether it 
would apply to taxable years closed 
before the date of the amendment, or 
indeed to transactions occurring 
before the amendment but within the 
same taxable year. Due to the legisla- 
ture’s update method, this problem 
has arisen every year, but the prob- 
lem would be exacerbated this year 
by the increased duration of the 
period before passage and by the 
fact that the legislature purposefully 
failed to update the Florida code 
during the first and second legislative 
sessions of 1981. 

If enacted in 1982, and then 
contested, the updating statute is 
almost certainly constitutional as 
applied to transactions which 
occurred earlier in 1982, may be 
constitutional as applied to trans- 
actions occurring in 1981 and is of 
questionable constitutionality as 
applied to transactions occurring in 
1980.3 It remains unresolved 
whether corporations whose taxable 
years have ended before the date of 
amendment by the legislature would 
have to amend their previously filed 
tax returns. This issue has arisen in 
each of the past eight years and will 
remain as long as the legislature retro- 
actively updates the Florida code. 


If held unconstitutional for 1980 or 
for previously filed returns, trans- 
actions occurring in 1980 would 
continue to be governed by the 
I.R.C. in effect on January 1, 1980, 
not by I.R.C. amendments enacted 
later in the year. Thus, 1980 install- 
ment sales and bankruptcy reorgani- 
zations would not be taxed for 
Florida purposes in accord with the 
I.R.C. amendments passed in 1980. 
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FIRPTA, which taxed transactions 
previously not taxed, perhaps could 
not be enacted with retroactive 
application.*! The state may thus 
have to forego all taxation from that 
source for both 1980 and 1981.2 

If the legislature enacts an 
updating amendment, it should 
realize the uncertainty caused by the 
delay and could permit each 


taxpayer the choice of complying 


TAX LAW NOTES 


The Journal 
features this 
month’s Tax Law 
Notes column be- 
cause it discusses 
issues of general 
interest to both 
members of the public and lawyers. 
The complex issues arising from the 
legislature's failure to the 
Florida Income Tax Code track the 
Federal Code have a current effect 
on corporations taxable in Florida. 

This column is written on behalf of 
the Tax Section, David M. 
Richardson, chairman; James E. 
Roberts, editor. 


with the updated definition of 
taxable income or that in effect when 
its taxable year came to a close. This 
will resolve the dilemma for tax- 
payers, some of whose affected 
returns may have been filed as much 
as 24 months earlier, and help elimi- 
nate potential litigation between 
taxpayers and the state over the 
effect of an updating amendment. 
A second question arises from the 
doubtful constitutionality of a 
prospective application of Florida 
Statutes §220.03(3), the continuous 
updating provision. The inquiry is 
simply what can be done to insure 
that the Florida code continuously 
conforms to the I.R.C. Pursuant to 
article 4, §1(c), of the Florida Consti- 
tution, the Governor could request an 
opinion from the Supreme Court of 
Florida whether under the implicit 
authority of the constitutional 
amendment authorizing the tax the 
Florida code may _ prospectively 
track the I.R.C.* If the response is 
affirmative,*4 the legislature may 
update the Florida code prospec- 
tively. This would not eliminate the 
possibility of potential challenges to 
the retroactive aspect of the amend- 
ment (since, even if the legislature 
had the authority to track prospec- 


+ 
: 


tively for 1980, it did not do so). 

If the Supreme Court reports that 
the Florida code may not prospec- 
tively track the I.R.C., the legislature 
could propose a_ constitutional 
amendment, containing a provision 
similar to that of the New York 
Constitution, which expressly 
permits such tracking.» The New 
York Constitution provides the 
following: 


Notwithstanding the foregoing or any other 
provision of this constitution, the legislature, in 
any law imposing a tax or taxes on, in respect 
to or measured by income, may define the 
income on, in respect to or by which such tax 
or taxes are imposed or measured, by ref- 
erence to any provision of the laws of the 
United States as the same may be or become 
effective at any time or from time to time, and 
may prescribe exceptions or modifications to 
any such provision.** 

Assuming passage (all the more likely 
once Florida corporations realize 
what is at stake), either of these two 
methods will result in tracking 
without most of the lag time diffi- 
culties which the update procedure 
has engendered. 


Conclusion 


The failure to update has resulted 
in extremely complex problems, the 
nature and scope of which are just 


beginning to be explored. The com- 
plexity stems from two separate and 
differing codes. The confusion 
comes from not knowing what law 
will govern. The costs, both to the 
state and to corporations, are 
obvious, extensive and _ increasing. 
Concerned with a potential loss of 
less than one percent of the state 
revenue, the legislature has virtually 
guaranteed that the compliance costs 
to corporations will exceed the 
amount of revenue at issue. 

Even if the legislature is called into 
special session in the fall of 1981 and 
enacts an updating amendment, the 
issues presented here will not be fully 
resolved. The questions of whether 
tax burdens can be imposed retro- 
actively on the taxpayers and 
whether the legislature can prospec- 
tively track the amendments to the 
I.R.C. need to be resolved both for 
the benefit of the political process 
and for the benefit of corporate 
taxpayers attempting to comply with 
the requirements of the Florida code. 


196 U.S.C. (I.R.C. 1954) §1 et seq. (1981). 
2Fxia. Const. art. VII, §5 (1968 Revision). 
3Fia. Const. art. VII, §5 (1981). 

4Fla. Laws 1971, ch. 71-984. 

5See Stat. §§220.02(3), 220.02(4)(a), 


220.03(4) (1981). 

6See, e.g., State v. Welch, 279 So.2d 11 
(1973), Freimuth v. State, 272 So.2d 473 (1973). 

7See the authorities cited in note 6 supra. 
See also Hutchins v. Mayo, 143 Fla. 707, 197 
So. 495 (1940), in which the Supreme Court of 
Florida invalidated a statute permitting fruit 
shippers to grade produce according to 
standards of the United States Department of 
Agriculture “as such standards may herein- 
after be modified or changed.” Id. at 712, 197 
So. at 497. In Department of Legal Affairs v. 
Rogers, 329 So.2d 257 (Fla. 1976), the Supreme 
Court of Florida found that a statute giving 
“great weight” to the interpretation of “unfair 
methods of competition and unfair or 
deceptive acts or practices in the conduct of 
any trade or commerce” of the Federal ‘Trade 
Commission and the federal courts had to be 
construed so as to include only decisions made 
prior to the enactment of the statute. Id. at 267. 
Cases in other states are listed in Wallace v. 
Commissioner, 184 N.W. 2d 588, 591-92 
(Minn. 1971). 

Some states allow tracking by constitutional 
provision. See N.Y. Const. art. 3, §22; Coto. 
Const. art. 10, §19. See also Anderson v. 
Tiemann, 182 Neb. 393, 155 N.W.2d 322 
(1967), in which the Supreme Court of 
Nebraska, explicitly noting the need for 
judicial interpretation of a constitutional pro- 
vision permitting adoption of “an income tax 
law based upon the laws of the United States,” 
validated a statute providing for continuous 
incorporation of I.R.C. amendments into the 
Nebraska income tax. See generally 71 Am. 
Jur. 2d State and Local Taxation $451. 

8365 So.2d 157 (Fla. 1°78. 
at 160. 
Fla. Laws 1980, ch. 80-15. Not only must 
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IRC Code 


I.R.C. amendments after January 1, 1980, be 
ignored for purposes of the Florida income tax 
code, (even though they may have been retro- 
active to January 1, 1980, for federal purposes) 
but it is also apparently impermissible to use 
rulings and regulations issued, as well as court 
decisions rendered, after that date which 
construe the I.R.C. See Department of Legal 
Affairs v. Rogers, supra note 7. The effects of 
such a position are far-reaching. For instance, 
for purposes of the Florida code, this require- 
ment would effectively annul the regulations 
issued by the Internal Revenue Service under 
I.R.C. §385, which affect whether interests 
held in corporations are stock or indebtedness. 

"Fra. Stat. §220.222(1)(1981). The effect 
of the updating amendments on noncalendar 
year taxpayers is even more uncertain, espe- 
cially since the period of retroactivity could be 
as long as 23 months. 

12Stone v. Town of New Mexico Beach, 348 
So.2d 40 (Fla. lst D.C.A. 1977). 

13 See, e.g., Nichols v. Coolidge, 274 U.S. 531 
(1927) (retroactive application of the first 
estate tax held unconstitutional); Untermyer v. 
Anderson, 276 U.S. 440 (1928) (retroactive 
application of the first gift tax held unconsti- 
tutional). 

'4See Cohan v. Commissioner, 39 F.2d 540 
(2d Cir. 1930). See also Buttke v. Commis- 
sioner, 72 T.C. 677 (1979). In certain circum- 
stances, not seeming to be present here, a 
significant national interest may also be suffi- 
cient to sustain a retroactive tax. First National 
Bank in Dallas v. United States, 420 F.2d 725 
(Ct. Cl. 1970) (sustaining the retroactive 
application of the interest equalization tax in 
order to reduce the outflow of capital from the 
United States). The court there specified that 
the amount of unofficial notice of the impend- 
ing tax mitigated the taxpayer’s due process 
argument. 

'SThis was apparently the understanding 
even at the time of enactment. See, e.g., Ellis, 
Florida’s Corporate Income Tax, 46 FLa. Bar 
J. 74, 76-77 (1972), in which the author 
similarly concludes that the Legislature in FLa. 
Stat. §220.03(3) authorizes itself to enact 
changes in federal law into state law, prospec- 
tively. 

Section 220.03(3) clarifies the meaning of 
provisions such as Fa. Stat. §220.03(2)(c), 
which states that the January 1, 1980, date for 


POLICE EXPERT 

TO REVIEW AND ASSIST in case preparation; 
deposition and court testimony for defense 
and plaintiff attorneys in police related mat- 
ters. (Brutality, civil rights violations, firearms 
abuse, training, administration, pursuit driv- 
ing, etc.) 22 years experience as a patrol of- 
ficer, supervisor and chief of police. (St. Louis 
County, MO, and Boston, MA. 


RJ. di Grazia, 

d G associates, 
9535 Duffer Way, 
Gaithersburg, MD 20760. 
301/977-0457 


construing the I.R.C. is not in effect if sub- 
section 220.03(3) is implemented. Such pro- 
visions attempt to allow for the legislature to 
enact an amendment recognizing changes in 
the I.R.C. (and thus to the Florida code) 
prospectively. 

16A possible attempt at prospective legisla- 
tion in a different area was interpreted 
narrowly to avoid such a conclusion in Depart- 
ment of Legal Affairs v. Rogers, 329 So.2d 257 
(Fla. 1976), supra note 7. 

17365 So.2d 157 (Fla. 1978), discussed in the 
text accompanying notes 8 and 9. 

'8Qmnibus Reconciliation Act of 1980, tit. 
IX, subtit. C, (1980). 

'8Certain transfers made after December 
31, 1979, between related parties may be 
affected by the new provisions. 

2096 U.S.C. (I.R.C. 1954) §901 et seq. (1981). 

21 The confusion is exacerbated by the filing 
provision, requiring anyone who files a federal 
return to file a Florida return, as well. Clearly 
the statute cannot be made to apply to a 
corporation which does no business in the 
state. Whether it would apply, for instance, to 
a Canadian corporation with land holdings in 
Florida, but without United States income, is 
an unresolved question. 

22Pub. L. 96-471, 94 Stat. 2247 (1980). 

Fa. Stat. §220.13(1)(c) permits install- 
ment reporting only if an election is made for 
federal income tax purposes. The Revision Act 
eliminated the need to make such elections for 
sales of real property and casual sales of 
personal property. A question can therefore be 
raised as to whether corporations making such 
sales and taxable under Florida law are now 
precluded from reporting on the installment 
method. However, there is no indication that 
the legislature intended so radical a result. 

In order to relieve the uncertainty 
engendered by the statutory language, the 
Florida Department of Revenue should treat 
the reporting of income in the installment 
manner for federal purposes as an election. 
This result is eminently sensible, since one who 
must decide whether to report on the install- 
ment method is clearly faced with a choice 
between two alternatives, and any decision 
may be characterized as an “election” of that 
alternative, whether required to be asserted by 
use of an affirmative filing or not. [Even an 
election out of an installment sale may be 
made without such a filing, merely by report- 
ing all gain immediately. Treas. Reg. 
§15A.453-1(d)(3) (1981).] It must be noted, 
however, that none of I.R.C. §453, the 
committee reports or the proposed treasury 
regulations, discuss “electing” into the install- 
ment sales provision. Rather, the references to 
election are always stated negatively, as in 
Temp. Treas. Reg. §15A.453-1(d)(2)(i) which 
refers to a taxpayer who “elects not to report 
an installment sale on the installment method.” 


*4Pub. L. 96-589, 94 Stat. 3413 (1980). 


25 Deducing which law is to govern is even 
more difficult at this point since, pursuant to 
the Bankruptcy Tax Act, I.R.C. §§371-74 are 
not applicable for federal purposes for bank- 
ruptcy proceedings commencing after 
October 1, 1979. 


26See the discussion of climatic factors in 
U.S. Dep’t or Housinc AND UrBAN Dev’, 1980 
PRESIDENT’S NATIONAL URBAN Poticy REPORT 
4-9 (1980). See also the results of a recent 
survey of manufacturers, focusing on climatic 
factors, discussed in Mohl, Business Survey 
Rains on Mass., The Boston Globe, February 
11, 1981, at 33, col. 2. 
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27 Economic Recovery Tax Act of 1981, Pub. 
L. 97-34, Stat. (1981). 

28Rev. Proc. 77-10, 1977-1 CUM. BULL. 
548. The present class life may be elected 
under the Tax Act but in most situations the 
optimal result will be afforded by utilizing the 
newly enacted shorter depreciation recovery 
periods. 

29Florida taxpayers, along with all federal 
taxpayers, have an opportunity to relieve 
themselves of a system in which each com- 
ponent of a building is depreciated over a 
separate asset life, a system which leads to 
confusion, deception and extensive record- 
keeping. There is no reason to continue to 
impose that method of recordkeeping on the 
construction industry, a segment of the Florida 
economy that should not be burdened. Notice, 
too, that the burden may be especially onerous 
for multi-state or multi-national corporations 
which will be required to keep a Florida set of 
books with Florida consequences separate and 
distinct from their other records. 


3%°The cases generally support retroactive 
tax measures, but on the basis that the retro- 
activity was only for a limited time period and 
affected only the base or rate of a tax pre- 
viously extant. Following the argument of 
Judge Learned Hand in Cohan v. Commis- 
sioner, 39 F.2d 540, 545 (2d Cir. 1930), the 
“limited time period” has often been restricted 
to 12 months, or the previous taxable year. 
Commonwealth v. Budd Co., 379 Pa. 159, 108 
A.2d 563 (1954). Amending the Florida code in 
1982 affecting transactions and returns for tax 
years ending, for instance, January 31, 1980, 
may subject such an amendment to a challenge 
as “harsh and oppressive” and unconstitutional 
as violative of due process. See Welch v. 
Henry, 305 U.S. 134, 147 (1938) for the first 
instance in which that standard was enun- 
ciated. 

31 See the authorities cited at note 13 supra. 
However when Congress enacted FIRPTA, it 
provided for the taxation of transactions 
occurring prior to the date of its enactment. 
Note that a significant national interest will 
authorize the enactment of a retroactive tax. 
First National Bank in Dallas v. United States, 
420 F.2d 725 (Ct.Cl. 1970). 

In determining which income should’ be 
taxed, the question is whether the tax was in 
effect upon the realization date, rather than at 
either the proposed taxing date or at any time 
during which equity may have increased. 
Fremont Mut. Ins. v. State, 73 Mich. App. 526, 
252 N.W. 2d 837 (1977). 

32Some of the I.R.C. amendments passed in 
1980 (e.g., the Installment Sales Revision Act 
of 1980) will benefit the taxpayer ina relatively 
great number of the cases to which they apply. 
Therefore, to the extent that the Florida legis- 
lators are concerned about state revenues they 
will be less desirous of retroactively adopting 
such I.R.C. amendments into the Florida code. 

33 The constitutionality of the then proposed 
tax on corporate income has been the subject 
of a prior request from the governor’s office. 
See In re Advisory Opinion to Governor, 243 
So.2d 573 (1971). 

34This was the result basically reached by 
the Nebraska Supreme Court in finding 
unpersuasive a challenge to the continuous 
updating of the Nebraska Revenue Act to 
conform to the I.R.C. Anderson v. Tiemann, 
182 Neb. 393, 155 N.W.2d 322 (1967), supra 
note 7. 

3 See note 7 supra. See also IL. Const. art. 
IX, §3(b). 

36N.Y. Const. art. 3, §22, cl. 2. 
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tire cases 


Strict liability in tort and breach of 
implied warranty of merchantability. 
By Luis Prats 


William Prosser has characterized the decline of the 
privity requirement in products liability cases as the “fall of 
the citadel.”' The metaphor is fitting. The theory of contract 
was once so deeply embedded in the concept of warranty 
that it deprived an injured consumer recourse against the 
manufacturer of a defective product if there was no privity 
of contract between the two. A citadel can be a strong, 
magnanimous structure that is difficult to change once built. 
Like a citadel, the privity requirement was difficult to 
change, but when it did, it helped introduce into the law a 
concept which was better tailored to fit the complexities of 
modern commercial reality. 

There are literally thousands of pages written on the 
subject of strict liability in tort and warranty law. A fair 
portion of that writing is devoted to the “decline and fall of 
the citadel,” and to the distinction between the causes 
of action which it spawned. The focus of this article 
will be generally on Florida’s approach to this de- 
velopment in cases involving defectively manufactured 
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tires which result in injury to the ulti- 
mate consumer. Specifically, this 
paper will study two of the three 
basic theories followed in the prose- 
cution of “exploding tire” cases in 
Florida: strict liability in tort and 
breach of implied warranty of 
merchant-ability.2 The two will be 
compared and distinguished, and the 
common pitfalls often encountered 
in exploding tire cases will be ex- 
plored. 


Background 


In its most primitive form, the 
concept of warranty, although origi- 
nally grounded in tort, had very 


cases involving certain types of 
products.* One of the first cases to 
discard the burdensome requirement 
of privity was Mayetti v. Armour & 
Co.,’ a case which set the tone for the 
acceptance of strict liability in cases 
involving defective food and drink. 
Even this widely recognized excep- 
tion, however, failed to develop a 
consensus on the legal grounds upon 
which the rule of strict liability 
should be based. Early justifications 
for the rule ran the gamut of legal 
theories, including agency, third- 
party beneficiary law, and a war- 
ranty, which like a covenant which 
runs with the land, ran with the 
product from the manufacturer to 


In cases which may now be collectively called 
products liability actions, it is common practice 
to plead strict liability in tort as well as breach 

of implied warranties 


familiar elements of contract. A 
purchaser of a defective product had 
recourse against the seller only after 
very definite prerequisites were 
established, not the least of which 
was privity of contract. An essential 
element for a claim based upon 
breach of warranty was the establish- 
ment of a positive representation 
made to the purchaser about the 
product.’ A second requirement was 
that the representation be made by 
the seller or his authorized agent and 
that it be addressed to the individual 
purchaser or the public at large. 
Third, the purchaser actually had to 
hear the representation and his injury 
had to result from his reliance upon 
it.4 The cause of action in its earliest 
form was intricate, and the defenses 
numerous. Most notable was the 
right of the seller to simply disclaim 
all warranties, and thereby insulate 
himself from actions arising from the 
sale of a defective product. 
Although initially harsh to 
consumers, the rules regarding 
warranty gave way to certain conces- 
sions which are the forerunners of 
today’s strict liability laws. Indeed, 
even before the 1932 decision’ which 
imposed the express representation 
requirement upon warranty actions, 
courts began to carve out an excep- 
tion to the strict rules of warranty in 


the consumer.® 

It was not surprising, then, that a 
long and tedious journey was 
endured before the rule was applied 
to products other than food and 
drink. In 1960, Henningsen v. 
Bloomfield Motors, Inc.’ made the 
most significant jump in applying the 
rule to products besides food and 
drink. In Henningsen, the court held 
that the wife of the purchaser of a 
defective automobile had a valid 
right of action against the manu- 
facturer of the automobile and the 
dealer. The justification was an 
implied warranty of safety which ran 
to the consumer—a concept which 
evolved directly from the food cases. 
Professor Prosser described the 
impact of Henningsen as “the most 
rapid and altogether spectacular 
overturn in the entire history of the 
law of torts.”!° 

One of the first manifestations of 
the rule in Henningsen was the inclu- 
sion by the American Law Institute 
of a new section in the Second 
Restatement of Torts.'!' The new 
section recognized that a manufac- 
turer of an unreasonably dangerous 
product is directly liable to the ulti- 
mate user for harm to the individual 
or his property regardless of the 
existence or lack of contractual 
relations. Significantly, the term 


warranty does not appear in the new 
Restatement section. However, a 
comment!? under the new section 
makes clear the intent of the drafters 
and provides that the protection 
afforded by §402A may be treated as 
a warranty. If treated as such, it must 
be done without imposing the tradi- 
tional rules of contract associated to 
the concept before the new develop- 
ments in the strict liability law. 

The first case to accept the propo- 
sition of §402A was Greenman v. 
Yuber Products, Inc.'3 In Greenman, 
the plaintiff was injured by a defec- 
tively manufactured tool which he 
used as a wood lathe. In allowing 
recovery by plaintiff, the court held 
that the case involved not a matter of 
warranty under the Uniform Sales 
Act, but a matter of strict liability. 
Like the Henningsen case, Greenman 
was the catalyst for the acceptance 


- by a majority of jurisdictions of the 


concept of strict liability." 

The development of the new rule 
eliminated the most significant 
obstacles to recovery once faced by 
ultimate purchasers of defective 
products. It did not, however, elimi- 
nate the theory of breach of war- 
ranty. Indeed, in cases which may 
now be collectively called products 
liability actions, it is common 
practice to plead strict liability in tort 
as well as breach of implied warran- 
ties.'5 The warranty action in such 
cases is, as the Restatement sug- 
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Exploding tires 


gests,'® often quite different from the 
traditional breach of warranty cause 
of action. The remainder of this 
article will focus on the application 
of this rule by Florida courts in ex- 
ploding tire cases. 


Florida law 


The development in Florida of 
products liability law has generally 
followed the national trend. Al- 
though Florida courts began to 
address the problem as early as 
1944,'7 not until 1976, in West v. 
Caterpillar Tractor Co., Inc.,'* did 
the Florida Supreme Court take 
definitive action in adopting strict 
liability in tort as the law of the state. 
Although not an exploding tire case, 
West is central to this study because it 
sets forth the elements which are the 
cornerstone of any products liability 
case. 

To begin with, West adopted the 
doctrine of strict liability as stated in 
Restatement (Second) of Torts 
§402A.'9 In doing so it did not change 
warranty law as it then existed in 
Florida. Instead, the court identified 
“two parallel but independent bodies 
of products liability law.”2° 

The first is the concept of strict 
liability. From a policy standpoint, 
strict liability is derived from the 
notion that a manufacturer who 
places on the market a potentially 
dangerous product for use and con- 
sumption, and induces its purchase 
by promoting the product should be 
held accountable to the ultimate con- 
sumer if the defective product causes 
an injury.2! Such a claim, the court 
found, is grounded in tort and is not 
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dependent upon contractual notions 
of privity, notice, or affirmative 
representations. Instead, the success 
of a strict liability claim depends 
upon the proof of certain elements 
which include: first, the establish- 
ment of a relationship between the 
manufacturer and the _ particular 
product; second, proof that the 
product is defective and in an unrea- 
sonably dangerous condition; and 
third, proof that a proximate causal 
connection exists between the defec- 
tive product and the user’s injury or 
damage.” 

The second body of products 
liability law identified in West is 
based on warranty. The court’s treat- 
ment of warranty law is consistent 
with the traditional view that such a 
claim is essentially based on contract 
and dependent upon the elements 
traditionally associated with it. What 
emerges from the West decision, 
then, is not a merger of the two 
concepts as the comment’ to 
Restatement §402A may suggest. 
Rather, the court simply distin- 
guished the two concepts, noting that 
they were neither contradictory nor 
mutually exclusive. Thus, two dif- 
ferent approaches are available in 
products liability cases which, 
depending on the facts of each case, 
may be used concurrently or alterna- 
tively. 

In addition to establishing the 
threshold elements of any strict 
liability claim, the court in West 
made two pronouncements which 
are significant in developing the 
doctrine. The first is that strict 
liability protection extends to a fore- 
seeable bystander who comes within 
the product’s range of danger and is 
consequently injured.24 Thus, an 
individual who is neither the owner 
or user of a defective product, but is 
injured by it may have a valid claim 
against the manufacturer. The court’s 
rationale was that a manufacturer 
must clearly contemplate that its 
product will be used by the public. 
Accordingly, there is no reason to 
deny relief to a person injured by a 
defective product simply because he 
was not the owner or user of the 
product. The court concluded that 
the same public policy which 
protects the user of a defective 
product should apply equally to an 
innocent bystander who may 
foreseeably be injured. 

The second pronouncement made 
by the court has to do with the valid- 
ity of contributory negligence as a 
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defense in strict liability cases. The 
applicability of such a defense is 
troublesome because strict liability is 
not based on negligence. Thus, the 
use of the defense in the traditional 
sense is not proper. Accordingly, the 
court in West held that contributory 
negligence of the plaintiff which 
establishes that he failed to discovera 
defect, or to guard against the possi- 
bility of its existence, is not a proper 
defense to a strict liability claim. 
However, contributory negligence 
by plaintiff which arises from 
unreasonable use of the product after 
a defect has been discovered is a 
proper defense.*® Because Florida is 
a comparative negligence state, any 
valid defense of contributory negli- 
gence in a strict liability case should 
be apportioned in accordance with 
the manufacturer’s negligence. 

The court in West also made the 
defense of contributory negligence 
available in actions based upon 
warranty.2”7 The court noted that 
although warranty is essentially a 
contract action, it retains certain 
elements of tort law, so the applica- 
bility of contributory negligence as a 
defense is not entirely without basis. 
Much as in the case with strict lia- 
bility, the court noted that unreason- 
able exposure to a known risk should 
bar recovery. 


Exploding tire cases 


What is the legal basis upon which 
a consumer may frame a claim 
against the manufacturer of a defec- 
tive tire which caused him injury? It 
would appear from the foregoing 
that West clearly delineates at least 
two distinct, although parallel, 
approaches to exploding tire cases. 
Thus, if there was privity of contract, 
no effective disclaimer, and suffi- 
cient notice, a proper claim would be 
couched in terms of warranty. If any 
of these elements were missing, then 
a proper claim would be couched in 
terms of strict liability. 

The meticulous, academic ap- 
proach taken by West in drawing a 
fundamental distinction between the 
two forms of action has not been 
strictly followed. Of the exploding 
tire cases decided since 1976, only a 
few discuss the interrelation between 
claims based upon strict liability and 
warranty. 

In 1978, the Fourth District Court 
of Appeal considered for the second 
time the case of Favors v. Firestone 
Tire & Rubber Co.,® in Sansing v. 
Firestone Tire & Rubber Co. In 
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Favors, a 1975 decision, plaintiff was 
an employee of a Goodyear tire 
store. While he was in the process of 
mounting a tire manufactured by 
Firestone, the tire exploded and 
injured the plaintiff severely. As a 
result, plaintiff brought an action 
against Firestone claiming damages 
on the basis of simple negligence, 
breach of implied warranty, and 
strict liability in tort. Because this 
case was decided before West, the 
court dismissed the strict liability 
claim since it was not at that time the 
accepted law of Florida.*® Neverthe- 
less, the court’s treatment of the 


warranty claim is noteworthy. 

The court in Favors essentially 
adopted a_ bifurcated view of 
warranty law. Count one of plain- 
tiff’s complaint alleged that defend- 
ant breached its implied warranty of 
merchantability by reason of 
improper design or manufacture of 
the wheel and rim assembly. In doing 
so, the plaintiff cited as authority 
§398-of the Second Restatement of 
Torts which provides, essentially, 
that the manufacturer of a chattel 
made under a design which makes 
the uses for which it was produced 
dangerous is accountable to those 


who may foreseeably be injured by 
the product.*! 

The court sustained count one as a 
valid warranty claim and held that 
privity of contract was not required 
in an action by a foreseeable user of a 
product against the manufacturer.*” 
Although count one pled warranty, 
and the court accepted such, the 
claim would have been more appro- 
priate had it been for strict liability. 
There were no privity or other 
elements of contract which brought 
the claim within the traditional 
bounds of warranty law. Thus the 
court, in an apparent attempt to do 
justice where no accepted legal 
doctrine was available, allowed what 
in truth appeared to be a strict liabil- 
ity claim simply couched in terms of 
warranty. 

Counts three and five of plaintiff's 
complaint claimed breach of war- 
ranty under the applicable sections™ 
of the Uniform Commercial Code as 
adopted in Florida. The court dis- 
missed both counts, holding that 
“contractual warranties” of the 
Uniform Commercial Code do not 
govern “the rights and duties be- 
tween users of goods and a manu- 
facturer with whom the user has no 
privity of contract.”*4 The court’s 
treatment of counts three and five is 
consistent with the traditional 
notions of warranty law and is also 
consistent with the treatment by the 
court in West which defined war- 
ranty essentially in contractual terms. 

By 1978, when the court in Sansing 
reconsidered the Favors decision, 
the Florida Supreme Court had 
adopted the doctrine of strict lia- 
bility.** Specifically, the court in 
Sansing queried whether it should 
affirm the count in Favors’ complaint 
which pled strict liability. The court 
held that the theories of strict liability 
and implied warranty “have been so 
refined that the distinctions fre- 
quently have more theoretical than 
practical significance.”*” Because the 
two theories are so much alike, the 
court reasoned, plaintiff was not 
prejudiced by the dismissal of the 
strict liability count because the 
warranty count was essentially the 
same and afforded him sufficient 
recourse. 

If the warranty Sansing discussed 
is the same as the warranty contem- 
plated by the comment* to §402A of 
the Restatement—a warranty which 
does not include traditional elements 
of contract such as privity—then 
indeed the difference between the 
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two theories is negligible. But a war- 
ranty which does not include the 
elements of contract traditionally 
associated to it is not truly a warranty. 


The court in West recognized this — 


when it distinguished the two con- 
cepts in very fundamental terms. 

Notwithstanding that the law of 
warranty had its root in tort, it 
became associated with the law of 
contract long before strict liability 
gained wide acceptance. The strict 
requirements of privity and notice 
had to be relaxed in order to avoid 
harsh results to an ultimate consumer 
who was injured by a defectively 
manufactured product. With the 
advent of strict liability law, the need 
to redefine the scope of warranty law 
is not necessary. 

There is a whole body of contract 
law, most codified in the Uniform 
Commercial Code,** which is asso- 
ciated with the concept of warranty. 
This contract law includes such ele- 
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ments as the right of disclaimer and 
the requirement of notice. To 
muddle that concept by needlessly 
extending it to an area already 
covered by strict liability law is pure 
folly. The Supreme Court in West 
took a step in the right direction by 
discerning a fundamental and 
sensible distinction between the two 
concepts; the court in Sansing took a 
step backwards by insisting that the 
two concepts are, in practical effect, 
indistinguishable. 


Res ipsa loquitor*® 


The primary focus of this article 
has thus far been on the distinction 
between warranty law and strict 
liability as applied in exploding tire 
cases. The two theories have been 
used concurrently and alternatively 
by consumers seeking recovery for 
damages incurred as the result of a 
defectively manufactured product. 
A theory of law which bears strong 
resemblance to the concept of strict 
liability and which has been used by 
plaintiffs in products liability cases is 
res ipsa loquitor. Because of its 
resemblance to the law of strict 
liability and a limited uncertainty 
regarding its applicability to explod- 
ing tire cases, the remainder of this 
article will be devoted to a brief dis- 
cussion of the concept. 

Strict liability is not based on negli- 
gence. If a defectively manufactured 
product which is unreasonably dan- 
gerous to the consumer or user 
injures him, the manufacturer is 
liable.*! Res ipsa loquitor, in certain 
instances, permits an inference of 
negligence, and thus liability, from 
the fact of a resultant injury. A 
cursory comparison suggests that 
under both theories, proof of a 
certain injury results in almost 
automatic liability. The comparison 
is indeed cursory and the similarities 
stop there. 

The doctrine of res ipsa loquitor is 
one of limited applicability, and 
unlike strict liability is premised on 
the concept of negligence. Unlike 
simple negligence, the doctrine may 
be used only if direct proof of 
negligence is not possible, but facts 
consistent with negligent behavior 
are present.’? Thus, to prevail in an 
action premised on res ipsa loquitor, 
plaintiff must prove, first, that the 
instrumentality causing the injury 
was under the exclusive control of 
defendant; and second, that the 
accident would not have occurred 
under normal circumstances but for 


the negligence of defendant.* 

The Florida Supreme Court in 
Goodyear Tire & Rubber v. Hughes 
Supply, Inc.,44 addressed the 
question regarding the applicability 
of res ipsa loquitor to exploding tire 
cases. The court noted that in order 
for a claim based upon res ipsa 
loquitor to attach, the plaintiff must 
prove that the “happening,” in this 
case the explosion of the tire, must 
not ordinarily happen except in the 
absence of due care by the person in 
whose hands exclusive control of the 
instrumentality rests. 

The problem with this doctrine in 
exploding tire cases is obvious. 
Clearly, tire blowouts can occur fora 
variety of reasons, not the least of 
which is defective manufacture or 
design. The court noted in this con- 
nection that res ipsa loquitor does 
supply an inference of negligence in 
tire blowout cases.** This is particu- 
larly true if the blowout occurred 
after significant consumer use. 

The requirement of exclusive 
control also poses a problem. Ob- 
viously, the moment a consumer 
purchases a tire, the tire leaves the 
exclusive control of the purchaser. 
The longer the consumer uses and 
exerts control over the tire, the less 
tenable does a claim based on res ipsa 
loquitor become. Although the court 
in Goodyear did not hold that an 
exploding tire claim premised on res 
ipsa loquitor is invalid as a matter of 
law, the court did make clear that the 
doctrine is of limited application and 
not the best approach in exploding 
tire cases. 


Conclusion 


There are three theories of law 
which are often used as a basis for 
formulating a claim in exploding tire 
cases. The theories are simple negli- 
gence, breach of implied warranty, 
and strict liability in tort. A claim 
based on warranty usually required, 
inter alia, the existence of privity of 
contract between plaintiff and 
defendant as a_ prerequisite to 
recovery. This requirement proved 
to be harsh in the case of a consumer 
who was injured by a defectively 
manufactured product, but because 
he was not in privity with the manu- 
facturer, had no recourse. This result 
fueled the development of two far- 
reaching trends: the slackening of the 
privity and other rigid warranty 
requirements and the development 
of sirict liability in tort. Today, strict 
liability, a concept well tailored for 
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today’s commercial reality, is widely 
accepted. 

Because the scope of warranty was 
redefined to fill the gap eventually 
occupied by strict liability, elements 
traditionally associated were in 
certain instances discarded. Today, 
the two concepts are seen by some 
courts as indistinguishable. In fact, 
there is a very fundamental dif- 
ference between the two: one is 
grounded in tort and the other in 
contract. It is no longer necessary to 
maintain the concept of a redefined 
warranty without the requirement of 
privity because strict liability now 
fills the gap. What is necessary is a 
reordering of products liability 
claims along the lines suggested in 
West v. Caterpillar Tractor. The 
courts should recognize that the two 
concepts are different and that in the 
interest of clarity the integrity of each 
theory should be maintained. oO 
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By Walter Probert and Robert A. Hendricks IV 


Lawyers are increasingly vulner- 
able to malpractice claims by non- 
clients. Historically, only a client 
could maintain a claim for economic 
damages caused by a lawyer’s pro- 
fessional negligence because of the 
requirement of “privity of contract.” 

The lawyer’s virtual immunity was 
shared generally with other profes- 
sional and independent contractors. 
While the privity requirement was 
long ago dropped in suits for personal 
injuries or property damages, it per- 
sisted for claims for purely economic 
damage. The assumption was that 
there was no safe way to open the 
gate to that sort of claim against pro- 
fessionals or enterprisers without 
exposing them all to the killing 
burden of a flood of endless claims. 
Now, however, the privity require- 
ment and its underlying assumption 
are fast eroding nationally and in 
Florida.! 

The erosion started many years 
ago in New York in Glanzer v. 
Shepard, involving a public weigher 
who misweighed some beans. The 
weigher’s contract was with the 
seller, but his relationship with the 
buyer to determine the price of the 
beans was deemed sufficient to 


support a negligence claim. Justice 
Cardozo’s reasoning was of princi- 
pal weight many years later in 
California in Biakanja v. Irving,’ 
involving a notary who failed to 
execute a valid will. He was held 
under duty to the frustrated bene- 
ficiary in an opinion which set fortha 
special balancing of considerations 
to control the floodgates. Soon after, 
in Lucas v. Hamm,‘ also in 
California, a lawyer in another will 
case was held to owe the same duty 
of professional competence to the 
beneficiary that he owed to his 
clients. 


Florida case follows trend 


These cases have had considerable 
national impact. In Florida the 
Supreme Court in Moyer v. Graham’ 
has apparently committed Florida to 
the general trend in an opinion which 
relies significantly upon the Calli- 
fornia approach. It held a supervising 
architect in a construction project 
under a tort duty of due care to the 
general contractor despite the lack of 
privity. Subsequent cases in Florida 
at the intermediate level have ex- 
tended Moyer to other enterprises. 

The lawyer’s immunity was 
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dropped in yet another will case.® 
Several other opinions involving 
lawyers have declined further exten- 
sion but the facts of those cases did 
not support liability. One court has 
expressed a dubious dictum to the ef- 
fect that the will-drafting duty is only 
a limited exception to the general 
requirement of privity.” 

The scope of the exception can 
hardly be so strictly limited. The ra- 
tionale for tort duty in the will cases 
extends to the drafting of trust 
instruments and of contracts 
involving benefits to third parties 
and probably as well to situations in 
which the lawyer serves the client by 
providing a benefit directly to a non- 
client. In all these situations the 
lawyer knowingly undertakes a 
special relationship with a nonclient 
under circumstances in which the 
economic risk is known and determi- 
nate. A remedy limited to the client 
would usually be inadequate, or, as in 
the will situation, would not deter 
professional negligence. While such 
extensions of duty might be ac- 
complished in terms of contract and 
third party beneficiary theory, the 
potential of the lawyer’s attempting 
to limit ,his liability contractually 
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would deprive the court of the more 
flexible regulatory power inherent in 
the tort approach. 

Further extensions imposed else- 
where may well be in store in Florida. 
The lawyer who is retained by a 
trustee, guardian or personal repre- 
sentative of an estate undertakes a 
relationship with the beneficiary or 
ward, falling under a duty which 
overrides that owed to the client. 
Seemingly more problematic is the 
question whether an opinion pre- 
pared for a third party is to place a 
lawyer under the added duty. This is 
likely so in most of the states. In Flori- 
da, however, intermediate court 
opinions have contributed some con- 
fusion to this question. An abstractor 
of title has been placed under duty in 
the analogous situation on the author- 
ity of Moyer and Section 552 of the 
Restatement of Torts.§ On the other 
hand, another court ° retained the 
privity bar in favor of accountants on 
no authority but a pre-Moyer inter- 
mediate court opinion, Investment 
Corp. of Florida v. Buchman.'° 
Buchman’s weight is weakened for 
having relied strongly on New York’s 
requirement of privity, since aban- 
doned for accountants,'! and by the 
‘Moyer decision itself. 

While the Moyer opinion did not 
explicitly override Buchman, _ it 
seems hardly likely to have a prece- 
dent value limited to architects.!? 
Since it tied itself so closely to 
Biakanja and its reasoning, subse- 
quent developments in California 
seem more authoritative than 
Buchman. California has opted for 
an extension of duty to the intended 
recipient of a lawyer’s opinion.'* The 
basis for duty was said to be at least 
as strong as in the will-drafting situa- 
tion, because a lawyer intends to af- 
fect the nonclient’s interests by such 
an opinion. Section 552 of the Re- 
statement of Torts—now of consid- 
erable weight nationally—was given 
a make-weight role to reenforce the 
more general Biakanja approach.'* 

Section 552 is merely a specialized 
approach to suppliers of information 
and expert opinions. Its historical 
course is the very same one that sup- 
ported Biakanja and its progeny, 
Cardozo’s opinion in the Glanzer 
bean-weighing case, where he stated 


that the supplying of the information 
was “the very end and aim of the 
transaction.” The Restatement gen- 
eralizes from there and applies when 
the information supplier knows who 
is to receive it. The accountant, ab- 
stractor, lawyer, and whoever, there- 
fore, knowingly undertakes an 
economic risk which is generally cal- 
culable and determinate. 


Relation to client a factor 


This important rationale has been 
blurred in some of the Florida cases 
involving nonlawyers which seem to 
extend Moyer beyond the ambit of 
its reasoning and that of the Restate- 
ment. Duty has been extended be- 
yond the contract on the basis of 
foreseeability Such analysis 
is questionable because in the area of 
economic damage the ordinary neg- 
ligence theory cannot be the basis of 
duty if liability is to be restricted 
within workable bounds. To the con- 
trary the Moyer substituted the 
approach generated in California 
for the general negligence theory. 
That approach balances foresee- 
ability with other criteria. 

In the lawyer cases, for instance, a 
lawyer’s role and relation to his client 
is of special concern, just as in Moyer 
the role of the supervising architect in 
a construction project was of key 
significance. This is the sort of bal- 
ancing which seems implicit in a 
Florida lawyer case, holding a law- 
yer free of duty to a purchaser of re- 
alty who relied on a title opinion the 
lawyer had supplied to his client, a 
lending institution.'® If a lawyer pro- 
vides an opinion directly to a non- 
client, or even indirectly through his 
client, he should not be free to ignore 
its intended impact. But if he is sim- 
ply advising and counseling his client, 
he may be single-minded about it, 
without concern for the impact of his 
counseling beyond the client, short of 
malice or fraud or of counsel of vio- 
lence or crime." The historical privi- 
ty rule drew the line absolutely and 
arbitrarily. A line still exists and it 
falls far short of the radius of mere 
foreseeability. 

The special role of a lawyer is most 
clearly recognized and protected in 
litigational situations. In this context, 
loyalty to the client and to service 


with zeal have priority. Numerous 
efforts have been made in recent 
years, especially in the medical mal- 
practice context, to pursue negligence 
claims against personal injury law- 
yers for bringing unsuccessful suits. 
The requirement of malice persists, 
although there are signs that insuf- 
ficient investigation beyond the 


client’s assertions will permit an in- 
ference of malice.'® The freedom of 
the litigational lawyer extends to 
other adversarial situations. Actually, 
a fair number, of course, perceive the 
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lawyer’s role mostly in the adversari- 
al model. One Florida court, for in- 
stance, in a real estate sale which is 
usually thought of as “arms’ length,” 
denied an extension of duty on the 
ground that the lawyer for the seller 
is representing one of “two sides.”!® 

There are situations which are not 
in fact adversarial or arms’ length. 
The risk and at times the need may be 
that various parties other than the cli- 
ent will rely on the expectation of the 
lawyer’s fair and competent dealing 
with their interests. The prime 
example is the corporate lawyer who 
gives advice to the directors and 
management. When their interests 
and those of the corporate client 
conflict, the lawyer owes his zeal and 
loyalty to the corporation, but or- 
dinarily the lawyer’s service to that 
fictional client involves convincing 
those other corporate representatives 
to rely on his legal advice and coun- 
sel. In times of harmony, they can 
hardly be expected or desired to 
check things out with independent 
counsel. The basis for duty is strong. 

There are various other 
harmonious, multi-party situations 
where only one lawyer knowingly 


creates a similar sort of reliance by all 
the parties. The risk of an extension 
of duty exists even if identification of 
one party as client is clear and is 
especially clear where the other 
parties are not advised of the risks of 
not having their own counsel. 
Examples include the formation of a 
partnership, reorganization of a 
family business, estate planning, the 
mediation of a contract, and so on. 


Single loyalty to client 


Even the typically arms’ length 
transaction may in a given situation 
not be in fact arms’ length. How- 
ever, two Florida cases have taken a 
strong stand for the continuation of 
the lawyer immunity in one arms’ 
length sort of situation, a real estate 
sale. Adams v. Chenowith®® sup- 
ports the prevalent practice of one 
lawyer closings, denying an 
unrepresented buyer the right to rely 
on the accuracy of a closing state- 
ment prepared by the seller’s law- 
yer. 

The court stressed the desirability 
of the lawyer’s single loyalty to his 
client and the freedom if not obli- 
gation of the buyer to obtain his own 


without sacrificing dignity. 
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counsel. The court’s characteriza- 
tion of the transaction as having “two 
sides” was applauded in another 
realtor case in another district.?! The 
second case, however, evidences no 
interaction between the lawyer and 
the nonclient nor any sign the lawyer 
even suspected the nonclient might 
rely on him. For that matter, the 
Adams opinion indicates that the 
plaintiff had independent evidence 
of the inaccuracy of the closing 
statement. 

Lawyers might do well not to rely 
on the Adams rationale with too 
much assurance for too long. Much 
depends on the reception given in the 
future to Section 552 of the Restate- 
ment of Torts or its spirit. Its spirit 
applied to a lawyer simply is that his 
responsibility will extend to those 
whom he knowingly leads to rely on 
his professional competence. 

That sort of spirit has found appli- 
cation in other states to lawyers who 
promise some benefit or service to 
nonclients in connection with their 
transactions with the clients, even in 
one case when the nonclient had his 
own lawyer.” Presumably the letter 
of Section 552 applies to the formal 
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opinion supplied to the nonclient 
even if he has his own lawyer. It ap- 
plies as well to a lawyer who 
negligently responds to an 
unrepresented nonclient’s request for 
legal advice concerning the impact 
on his interests of the transaction with 
the lawyer’s client. 


Minimizing or avoiding risks 


How far Florida will go in joining 
the national trend and how far that 
trend will go remain open questions. 
However, a lawyer may avoid or at 
least minimize or manage the risks 
involved. In some situations the risk 
cannot be avoided. For instance, if 
the lawyer’s practice includes the 
drafting of wills or trust instruments, 
he may not as a practical matter 
disclaim liability for his opinions to 
nonclients, but clear qualifications 
may serve to limit the scope of the 
obligation. 

In many situations he cannot or 
will not wish to avoid direct dealings 
with nonclients, but he can try to pre- 
vent their relying on his judgments. If 
he feels he must have such reliance to 
best promote his client’s interests, 
then he can do what he must do were 
he to take them on as additional 
clients. He can inform them of the 
risks they take in not being separate- 
ly represented. If that strategy 
threatens to disrupt the role he would 
adopt, then he simply should calcu- 
late and manage his economic risks as 
he would in those situations in which 
the added duty cannot practically be 
avoided. We see in these strategies a 
key reason why courts believe it 
appropriate to move froma theory of 
contract to that of tort to a limited 
extent. The duty is not likely to be ex- 
tended to risks the lawyer cannot 
manage without undue burden on 
him or the profession. oO 
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by Nonclients, 67 A.B.A.J. (1981). 

2933 N.Y. 236, 135 N.E. 275 (1922). 

349 Cal.2d 647, 320 P.2d 16 (1958). 

456 Cal.2d 583, 364 P.2d 685, 15 Cal. Rptr. 
821 (1961). 

5285 So.2d 397 (Fla. 1973). 

®McAbee v. Edwards, 340 So.2d 1167 (Fla. 


4th D.C.A. 1976). 

7Drawdy v. Sapp, 365 So.2d 461 (Fla. Ist 
D.C.A. 1978). 

8Kovaleski v. Tallahassee Title Company, 
363 So.2d 1156 (Fla. Ist D.C.A. 1978), 
discussed in Urich and Milne, Abstracters’ 
Liability and Beyond, 53 Fta. B. J. 210 (1979). 


9Investors Tax Sheltered Real Estate, Ltd. 
v. Laventhol, Krekstein, Horwath & Horwath, 
370 So.2d 815 (Fla. 3d D.C.A. 1979). 

10908 So.2d 291 (Fla. 2d D.C.A. 1968), cert. 
dism., 216 So.2d 748 (Fla. 1968). 

‘White v. Guarente, 43 N.Y.2d 356, 372 
N.E. 2d 315 (1977), abolished the privity 
requirement for accountants, previously 
established in‘ Ultramares Corp. v. Touche, 
255 N.Y. 170, 174 N.E. 441 (1931). 


124 federal court in a claim against 
accountants declined to interpret Moyer 
beyond its specific holding on architects. 
Nortek, Inc. v. Alexander Grant Company, 
532 F.2d 1013 (1976). 

13Roberts v. Ball, Hunt, Hart, Brown & 
Baerwitz, 57 Cal. App.3d 104, 128 Cal. Rptr. 
901 (1976). 

'4Goodman v. Kennedy, 18 Cal.3d 335, 556 
P.2d 737, 134 Cal. Rptr. The Restatement 
section is discussed at fn. 4 in Goodman. 

The abstracter decision is unnecessarily in 
terms of foreseeability, n. 8, supra. Two cases 
involving architects characterize the duty in 


terms of mere foreseeability: Navajo Circle, 
Inc. v. Development Concepts Corp., 373 
So.2d 689 (Fla. 2d D.C.A. 1979); Parliament 
Towers, Etc. v. Parliament House, Etc., 377 
So.2d 976 (Fla. 4th D.C.A. 1979). 


Amey, Inc. v. Henderson, Franklin, 
Starnes, & Holt, P.A. 367 So.2d 633 (Fla. 2d 
D.C.A. 1979). 


17 See discussion of the problem in Goodman 
v. Kennedy, n. 14, supra. The holding of the 
case is criticized in California Supreme Court, 
66 Cat. L. Rev. 180, 393 (1978). 

'8’The leading case denying negligence as a 
basis of liability in a countersuit is Norton v. 
Hines, 49 Cal. App. 3d 917, 123 Cal. Rptr. 237 
(1975), and is relied on in Fee, Parker, Lloyd, 
P.A. v. Sullivan, 379 So.2d 412 (Fla. 4th D.C.A. 
1980). But for a weakening of this position, see 
Nelson v. Miller, 227 Kan. 271, 607 P.2d 438 
(1980); Peerman v. Sidicone, 605 S.W.2d 242 
(Tenn. App. 1980). 

19 Adams v. Chenowith, 349 So.2d 230 (Fla. 
4th D.C.A. 1977). See question raised about 
this case in text accompanying n. 20, infra. 

21Amey, Inc.. v. Henderson, Franklin, 
Starnes & Holt, P.A., 367 So.2d 633 (Fla. 2d 
D.C.A. 1979). 

*2Stewart v. Sbarro, 142 N.J. Super 581, 362 
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change 


By Charles J. Averbook 


Groucho Marx: Pay particular attention to this first clause because it’s most 95 
important. Says the—uh—the party of the first part shall be 
known in this indenture as the party of the first part. How do 

you like that? That’s pretty neat, huh. 

I don’t know, I don’t even have dentures. Let’s hear it again. 

The party of the first part should be known in this contract as 


Chico Marx: 
Groucho: 


cS 
cs 

cS 


the party of the first part. 


Chico: 
Groucho: 
Chico: 
Groucho: 
Chico: 
Groucho: 
Chico: 


Just the first part. 


That sounds a little better this time. 
Well, it grows on you. Would you like to hear it again? 


The party of the first part? 

No, the first part of the party of the first part. 

Look! Here’s the second party of the second part. 

Hey, why can’t the first part of the second party be the second 


part of the first party? Then you’ve got something! 


That famous sketch from the Marx 
Brothers’ movie “Night at the Opera” 
may well have been the start of the 
“Plain English” movement—a move- 
ment that at first poked fun at the 
way lawyers write, then began to ask 
why lawyers write in “legalese,” and 
now is demanding, even legislating 
that lawyers stop writing that way. 

You may not be aware of it, but 27 
states have passed or proposed laws 
to require various types of legal 
documents—from consumer con- 
tracts to insurance policies to govern- 
ment regulations—to be written in 
clear, readable English. More and 
more of the top law schools are teach- 
ing “nonlegal” legal writing. Both 
Newsweek! and The New York 
Times? have written about the chang- 
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es being made in the way lawyers 
write. 

The State of Florida already has a 
rule requiring insurance contracts to 
be “readable.” Last year a bill to re- 
quire simplified English in residen- 
tial leases and contracts for consumer 
goods was introduced in the Florida 
House Commerce Committee. Al- 
though the bill did not make it out of 
committee, some version of it 
probably will come up again in the 
next session.‘ 

Unfortunately, if you are not in the 
business of writing new federal regu- 
lations or insurance contracts or are 
not a recent graduate of a national 
law school, you may not even realize 
that much of the public and many 
new, bright, young lawyers are both 
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laughing at and complaining about 
the way you and I communicate. 
They think it’s silly and unnecessary. 
They are demanding change. More 
and more consumers and clients are 
insisting on documents they can un- 
derstand so they, in turn, can explain 
them to others in their organizations 
or families. Fancy legalese words, 
claimed by many of us to be “more 
precise” than simple English, are 
turning out to be unenforceable alba- 
trosses that modern judges disregard 
because of their imprecision. In fact, 
the Federal Appeals Court for the 
Ninth Circuit recently refused to en- 
force a clause in a real property lease 
that talked about “subordination of 
the fee,” because of its “gross uncer- 
tainty,” and because the parties could 
have clearly spelled out the remedies 
they were really referring to.5 

Many simplified communication 
laws now in force in several states re- 
quire documents and regulations to 
have a certain degree of “readabili- 
ty.” Under these statutes, readability 
is measured by a test devised by Dr. 
Rudolph Flesch, a Columbia Univer- 
sity professor who has been writing 
and lecturing about clear writing for 
over 30 years. The Flesch test uses a 
formula that takes into account a 
document’s average number of 
words per sentence and average 
number of syllables per word. The 
more words per sentence and the 
greater the average number of syl- 
lables per word, the harder the docu- 
ment is to read and the poorer is its 
readability score.® 

Luckily, by using Dr. Flesch’s 
theory in combination with a few 
other simple techniques, it is not very 
difficult to break the legalese habit 
and write in a clearer, more easily 
readable style without sacrificing le- 
gal content. In fact, the bulk of the 
problem can be solved simply by iso- 
lating a few often-used legalistic 
words and eliminating or replacing 
them with shorter or more common 
words. Any confusion not cleared up 
by a change of wording usually can 
be avoided by shortening the length 
of sentences and by following a few 
basic rules of grammar. 

Let’s look at some specific ways to 
immediately transform legal writing 
into clear, readable prose. 


One way to simplify a legal docu- 
ment and make it more readable is to 
use definitions—that is, simple defi- 
nitions. In drafting a letter, pleading 
or agreement, the lawyer is free to 
choose any term he wants to define a 
certain concept, person or entity, or 
even a Collection of concepts, per- 
sons or entities. The key thing to re- 
member for a document to be easily 
understandable is the definition se- 
lected should be short, simple and 
should fit the circumstance. 


In days of yore, instead of calling 
the seller in a real estate contract “Mr. 
Jones” or the “Seller,” lawyers had a 
tendency to define the seller as “the 
party of the first part.” Of course, as 
the Marx Brothers demonstrated, 
that had to be followed by the party 
of the second part and from time to 
time parties of the third, fourth, fifth, 
and sixth parts. Definitions like 
“party of the first part” slow the read- 
er down, make it difficult to remem- 
ber who is really being referred to 
and make a document less readable. 


Instead of using this type of com- 
plex definitions, try to select defini- 
tions that make sense—like “Mr. 
Jones,” “Seller” or “Buyer.” Then, 
just as important, be consistent. 
Don’t refer to the seller in one para- 
graph as the “Seller,” in the next para- 
graph as “Mr. Jones” and in the third 
paragraph as “the Vendor.” I’ve read 
dozens of real estate documents 
which variously define the property 
being conveyed as “the property,” 
“the demised’s premises,” “the prem- 
ises,” “the subject property” or “the 
land situated on the northeast corner 
of Front Street and Main Street.” Re- 
member, once you define a term, you 
can and should use it consistently 
throughout the document. It makes 
for easier understanding and saves 
both the writer and reader from un- 
necessary words. 


When to use the word “hereinafter” 


This rule is simple. Never use it. 
Forget it. Dump it from your legal 
vocabulary. It makes for more diffi- 
cult reading no matter who the reader 
is. Worse, the word is usually used as 
a completely unnecessary and extra 
term. For instance, the word “herein- 


after” is often used in connection 
with a definition, as in the following 
example: “This agreement is between 
Mr. Jones, hereinafter the Seller, 
and....” The word can be eliminated 
simply by using parentheses and 
quotations, as follows: “This agree- 
ment is between Mr. Jones (the 
“Seller”) and... .” 

The other typical use of “herein- 
after” is as a substitute for the word 
“herein,” which is another word that 
should be abolished from your legal 
vocabulary. The term “herein” can 
almost always be replaced by terms 
such as “in this agreement,” “in this 


29 64s 


will,” “in this document” and so forth. 


Say goodbye to “hereby” 


There are other horrendous “h” 
words that can and should be elimi- 
nated from use. The term “hereby” 
for instance, is easily translated into 
“by this agreement.” “Hereof” almost 
always can be replaced by “of this 
agreement,” “of this document,” or 
“of this lease.” “Hereto” can be re- 
placed by “to this agreement,” etc. 
“Herewith” can be replaced by “with 
this agreement.” “Hereunder” can be 
changed to “under this agreement” or 
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Legalese 


“under the terms of this agreement.” 

“Hereinabove’—a four syllable 
readability killer all by itself—is 
often combined with another legal 
favorite to make “hereinabove refer- 
enced.” If you must employ the con- 
cept, try “referred to earlier in this 
contract” or “as referred to in para- 
graph two,” asa replacement. (Please 
note that the phrase “hereinabove 
referenced” has a syllable-to-word 
ratio of 3.5—seven syllables and two 
words. The replacement phrase con- 
tains ten syllables and six words—a 
ratio of 1.6—less than half as bad as 
the legalese version.)? 

The interesting thing about these 
words is that in many documents, 
when you actually translate the legal- 
ese word to its readable-English 
equivalent, you find that you did not 
need the legalese word in the first 
place. A typical lease, for instance, 
reads as follows: “Lessor hereby 
leases to Lessee, and Lessee hereby 
leases from Lessor, the following 
property ....” Intranslating to English 
the phrase reads: “Lessor, by this 
agreement, leases to Lessee, and 
Lessee, by this agreement, leases 
from Lessor, the following proper- 
ty ....” Now, after translating from 
legalese to English, we can re-analyze 
the sentence to see if the original 
legalese words were necessary at all. 
In this case, they were not. By drop- 
ping the unneeded words, (“hereby” 
or “by this agreement”) we end with 
this short, simple and easy to under- 
stand phrase: “Lessor leases to Lessee, 
and Lessee leases from Lessor, the 
following property... .” 
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Toss out the terrible “t’s” 


Everything mentioned about the 
horrible “h” words applies to these 
terrible “t’s”. Phrases like “to that 
contract” (“thereto”), “in that agree- 
ment” (“therein”), “of that document” 
(“thereof”), “by that lease” (“there- 
by”), und “with that letter” (“there- 
with”) are perfect substitutes for the 
tongue tripping “t” words. What’s 
more, all these suggested replace- 
ment phrases have better readability 
scores than the “t” words. (Each of 
the “t” words has two syllables and 
one word, a 2.0 score. The replace- 
ment phrases score from 1.0 to 1.6). 


“Prior” and “subsequent” 


To most laymen (and to many law- 
yers) these two words are the source 
of more confusion than almost any 
other words in the English language. 
Ihave observed depositions and trials 
where lawyers have spent half an 
hour trying to pin a witness down to 
various inconsistencies in his testi- 
mony, only to ultimately find out that 
the witness was thinking “before” 
when the lawyer said “subsequent,” 
or “after” when the lawyer said 
“prior.” The words “subsequent” and 
“prior” should simply be eliminated 
from your usage. They cause too 
much confusion. Even people who 
understand the words have to think 
twice as they read them to be sure 
they have the right meaning. Using 
“before” and “after,” (or sometimes 
“earlier” and “later”) will get your 
point across more effectively in al- 
most every case. 

Sometimes the words “prior” and 
“subsequent” are used in conjunction 
with the terms “hereto” and “there- 
to,” as in “prior hereto.” (A lawyer's 
paradise to some of us!) Please— 
don’t even think about using that 
phrase. Replacements are too easy to 
come by. “Prior hereto” for example, 
can be replaced by “before the date 
of this agreement,” or “before this 
agreement was entered into.” “Sub- 
sequent thereto” can be replaced by 
“after the date of that agreement.” 


Shuck the use of “shail” 


Even though “shall” is a one sylla- 
ble word, and despite the fact that it 
is one of the most commonly used 
legal verbs, it still appears to most 
people as a difficult, stuffy word. I 
am sure these phrases will look famil- 
iar to many of you: “If the building 
shall be destroyed by fire... .” “In 
the event Lessee shall have improved 
the premises .. . .” “In the event 


Tenant shall fail to pay the rent... .” 
How about this instead: “If the build- 
ing is destroyed ... .” “If Lessee im- 
proves the premises... .” “If Lessee 
fails to pay the rent... .” “Isn’t the 


To simplify your writing, 
go back to these less 
pompous substitutes 


second set of sentences easier to read 
and just as legally effective? 

Another common and unfortunate 
use of the word “shall” is as a substi- 
tute for the words “will,” “must” or 
“agrees to”—all three of which flow 
more naturally and are easier to read 
than “shall.” To simplify your writ- 
ing, go back to these less pompous 
substitutes. Try changing “this lease 
shall become effective” to “this lease 
will become effective.” Change 
“Tenant shall pay” to “Tenant agrees 
to pay” or “Tenant will pay.” 

The only time “shall” might argu- 
bly need to be used is where a con- 
tingent, future situation is contem- 
plated, as in: “If Tenant defaults, 
Landlord shall give ten days notice to 
cure.” However, that use could be re- 
placed by: “If Tenant defaults, Land- 
lord must give ten days notice.” In 
short, when tempted to use “shall,” 
first see if it can be dropped com- 
pletely. If you need the concept, try 
“will,” “agrees to” or “must” instead. 


Say so long to “said, same, such 
and subject” 


Sometimes it seems as if these four 
little words are used by lawyers 
simply to prove they went to law 
school. Unfortunately, although each 
of those words is guaranteed to slow 
down any reader, they usually do 
very little to improve clarity or ac- 
curacy in legal writing. Admittedly, 
the use of “said,” “such,” “subject” or 
“same” can sometimes save the 
writer from repeating a phrase which 
the sorry “s” word is supposed to re- 
place. The fact that a few words 
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might be saved does not mean, how- 
ever, that the document is easier to 
understand. On the contrary, when 
lawyers use shorthand legal words 
instead of slightly longer but simpler 
nonlegalese expressions, the reader 
usually carefully has to read and re- 
read the document to understand it, 
even when the reader is another 
lawyer! 

Amazingly, in most cases the 
words “said,” “such,” “subject” and 
“same” can be replaced by such 
common words as “the,” “this,” 
“that,” “these,” “those,” “them” or 
“it.” For example, a lawyer might use 
the word “same” in this expression: 

“Enclosed is the agreement we dis- 
cussed earlier this week. Please re- 
view same and give me your com- 
ments.” But isn’t “please review it” 
clearer, easier to read, and just as 
effective? 

Another common use of the words 
“same,” “said,” and “such” is this: 

“In the event Lessor incurs any ad- 
ditional costs in re-letting the prem- 
ises, [same], [said costs], [such costs] 
shall be added to the rent due.” 

Translated, we could say: 

“If Lessor incurs any additional 
costs in re-letting the premises, those 
costs will be added to the rent due.” 

How often have you seen (or 
worse, used) the following expres- 
sion: 

“Enclosed are three copies of the 
option to purchase agreement. Please 
have same executed and returned to 
me within the next five days.” 

Couldn’t the word “them” be sub- 
stituted for “same” to improve the 
readability of that simple sentence? 

The same principle applies to the 
word “said.” 

“Enclosed is the agreement we dis- 
cussed. Please execute said agree- 
ment and return it to me.” 

Substituting the word “the” for 
“said” works just fine, and it makes 
the phrase a bit more readable. 

If several documents or properties 
are being discussed, a definition im- 
mediately after each one gives clarity 
to the references while avoiding the 


s” words, as in this example: 

“Enclosed is a copy of the Nondis- 
turbance and Attornment Agreement 
(the “NDA Agreement”), the Assign- 
ment of Rent Agreement (“Assign- 
ment”) and three executed copies of 
the Security Agreement (“Security 
Agreement”). Please have your part- 
ner review the NDA Agreement and 
the Security Agreement immedi- 
ately.” 


Use of the word “wherein” 


The word “wherein” not only suf- 
fers from a lack of readability, it is 
almost always used incorrectly. It 
should be abolished from your writing 
vocabulary. Here is a_ typical 
example: 

“Closing shall be held in the county 


“wherein” is as an improper substi- 
tute for the phrase, “in which.” An 
example is: 

“We will require an agreement 
wherein the Mortgagee agrees not to 
disturb the possession of Lessee.” 

It should read: 

“We will require an agreement in 


which the Mortgagee agrees not to 


wherein the property is located.” 
disturb the possession of Lessee. 


Isn’t it easier to replace “wherein” 
with “where” and say: 

“The closing will be held in the 
county where the property is locat- 
ed.” 

The other typical use of the word 


“In the event” 


On rare occasions, the words “in 
the event” are needed ina sentence to 
fit a special context (although I can- 


FROM OUR 
EXPERIENCE 


For over Florida National has 

invested hundreds df{\millions of dollars for 
corporate and individual trust. customers. And 
our record of performance is impressive. 

Together with you and your professional advisors, we 
can attain the results that you require from your ac- 
count. We offer experienced administration, aggres- 
sive cash and portfolio management, automated ac- 
counting and securities clearing systems; all with an 
emphasis on continual client communication. 
Seek the experience and “know-how” of the trust spe- 
cialists that are dedicated to helping you reach your 
goals .. . the Florida National Trust People. 
PEOPLE WHO KNOW HOW. 


Florida National 
\TrustServices 


214 Hogan Street 


Jacksonville, Florida 32231 
Toll Free Telephone #1-800-342-1465, Ext. #5310 


Member FDIC 
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not think of an example.) However, 
99 percent of the time the word “if” 
can replace “in the event” with no 
change in accuracy or clarity and 
with a substantial increase in reada- 
bility. 

“In the event Tenant fails to pay....” 

“If Tenant fails to pay... .” 


Forget “fails” 


The example above shows a typi- 
cal use of the word “fails.” Isn’t “If 
tenant doesn’t pay” less pompous 
than “fails to?” 


Use of the word “upon” 


Lawyers routinely use the word 
“upon” when they mean “on.” Up- 
on” means “on top of” or “above.” 
It implies that there is something 
physical, a tangible object or thing 


involved. Thus, it would be proper 
to say, we may “enter upon the 
premises” or “we will jump upon 
the trampoline,” but it is not proper 
to say, “upon the date of this agree- 
ment.” In most cases, when you get 
the urge to use the word “upon,” 
use “on” instead. It usually will be 
both grammatically correct and 
easier to read. 


The “undersigned” 


All you have to do to abolish this 
word from your legal vocabulary is 
to give a name or definition to the 
party who is signing. “Buyer,” 
“seller,” “maker,” or “Mr. Jones” are 
all more readable than “the under- 
signed.” On occasion, you may even 
be able to call the undersigned “I.” 


“Know all men by these presents” 


This is a time-honored introduc- 
tion to legal documents, but what do 
you think it really means? I would 
translate it with the phrase “To 
whom it may concern.” For those of 


you who think “know -all. men by 
these presents” is a term. of art 
needed to make a document legal or, 
in a real estate context, recordable, I 
checked with the recorder’s offices 
of counties in several states and 
found none who would refuse to re- 
cord a document which had “to 
whom it may concern” in place of 
“know all men by these presents.” 


Drafting contracts 


As the Marx Brothers sketch shows, 
it is in writing contracts that lawyers 
seem most reluctant to‘drop archaic, 
so-called “words of art.” Five famous 
contract phrases—“whereas,” “wit- 
nesseth,” “now, therefore,” “in wit- 
ness whereof” and “on the date first 
above written”—are examples of 
legalese that seem to survive in con- 
tracts no matter what. What is so 
strange about this is that most law- 
yers, when asked about contract law, 
can readily explain that no formal 
words are required to make a bind- 
ing contract. They will tell you that a 


We agree... 


Sandra Day O’Connor 


Talbot D’Alemberte 
Partner—Steel Hector & Davis (Miami) 


“Clear expression comes from clear 


U.S. Supreme Court nominee 

“I have read your article entitled 
‘Legalese vs. Clear, Readable Writing.’ 
There is little doubt that the public 
benefits from the use by lawyers of 
simpler words and sentences in contracts, 
letters and oral communications.” 


Prof. Ralph E. Boyer 
University of Miami Law School 


“Communication, a vital role of the 
lawyer, demands writings that the 
average person can understand. The 
accompanying article contains many 
practical and easy suggestions for 
achieving that goal.” 


Lee N. Abrams 
Partner—Mayer, Brown & Platt (Chicago) 


“This article makes a point that should 
be emphasized and re-emphasized to 
every lawyer. The use of legalese is a 
chronic problem for all of us, and 
reminders like this article are essential to 
help cure that problem.” 


thought. Lawyers and those about them 
too often use the language which they hear 
from others, without any thought. In an 
earlier time, untroubled by fears of sexist 
labels, it was acceptable to tell the story — 
of the legal secretary who turned to her 
date and said ‘Take your hand from my 
thigh and/or I'll scream.’ Lawyers treat 
delicate and important subjects and they 
should use language which com- 
municates.” 


Justice Joseph A. Boyd, Jr. 
Florida Supreme Court 


“I appreciate your communication and 
agree wholeheartedly with your view 
that legal documents should be written in 
regular English language as much as 
possible rather than in archaic English or 
Latin phrases.” 


Lawton Chiles 
United States Senator (Florida) 


“It is not how much you know, but how . 
well you convey that knowledge that 
determines success. The real test is the 
written word.” 
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contract can be made on a napkin 
with no special words, or from a 
series of letters between the parties, 
or even from an oral conversation ac- 
companied by part performance of 
the terms of the verbal agreement. 

Because no formal words are re- 
quired, the five famous contract 
phrases can be abolished from your 
legal vocabulary and can be replaced 
with words people understand. In- 
stead of using the old words, try 
writing a contract like this: 


AGREEMENT 


This agreement is [dated] [made 
as of] January 31, 1981. The parties to 
this agreement are Harry Jones (the 
“Seller”) and Mary Smith (“Smith”). 


Background Facts [NOT 
“witnesseth”] 


A. On January 1, 1981, the parties 
entered into an option agreement 
for property located at 305 Main 
Stxeet, Miami, Florida. [No 
“whereas” necessary ] 


B. Smith has decided she would like 
to exercise her option to buy the 
property. 

Terms of the Agreement 


In consideration of the facts men- 
tioned above and the mutual promis- 
es set out below, the parties agree as 
follows: [We can get along fine here 
without “Now, therefore”]. 

2. 

3. 

4. 

This agreement [has been] [is now 
being] executed by the parties as of 
the date stated at the beginning of 
this agreement. [no “In witness 
whereof,” no “on the date first above 
written” ] 


Harry Jones 


Mary Smith 


Grammar for lawyers 


Finally, we have to talk about 
grammar and sentence structure. 
Since we don’t have room here to go 
over all the rules we learned (or did 
not learn) in high school, let’s just dis- 
cuss the three that lawyers abuse 
most. 

1. Every sentence needs both a 
subject and a verb. How many of you 
start a contract like this: “This agree- 
ment, dated this 3rd day of May, 
1981.” All this lovely phrase needs is 
the verb “is” to make it more read- 
able and to make it a sentence: “This 


agreement is dated May 3, 1981.” 

2. Every noun needs a “the, this 
that, these or those” in front of it. 
Those little words are called “articles.” 
Every noun needs one. Please don’t 
say: “I will pick up contract and re- 
turn it to office.” It may save words 
and typing, but it slows down the 
reader, who is expecting one of those 
little words in front of every noun to 
let him know that the next word is, in 
fact, going to be a noun. Instead, say: 
“T will pick up the contract and return 
it to the office.” 

If, on occasion, one of the above 
little words does not seem to fit, you 
may find it better to use “my,” “his,” 
“her,” “our,” or “their” in front of a 
particular noun. 

3. Don’t use unnecessarily long, 
run-on sentences. Many lawyers be- 
lieve that as long as thoughts are 
separated by an “and,” “or” or “how- 


ever,” it is acceptable to write sen- . 


tences with unending numbers of 
subjects, predicates, dependent 
clauses and independent clauses. 

Some English teachers call those 
long sentences “run-ons.” Some call 
them multiple compound sentences. 
I call them difficult to read. 

You should try your hardest to 
avoid sentences that go on and on 
and repeat similar thoughts and you 
should realize that if you have to read 
a sentence over three times to under- 
stand it you are not communicating 
effectively and you might even be 
making your contract less enforce- 
able because it might be determined 
to be too difficult to understand or 
subject to varying interpretations 
and alternate meanings. 

Instead, rediscover the “period.” 
It’s a great invention. A period makes 
the reader stop and think. It clearly 
identifies the end of a complete 
thought. Periods help both writer 
and reader focus clearly on important 
points. Use them. Often. 


A final word (or two) 


Lawyers are paid to communicate. 
Persuasion, explaining ideas, docu- 
menting promises and defining obli- 
gations are a lawyer’s stock in trade. 
To pretend to communicate by using 
words that most people do not under- 
stand does not demonstrate great 
legal writing ability. It just shows 
fluency in a foreign, archaic 
language. When lawyers write legal 
documents or letters, they should use 
words that communicate. 

Some lawyers proclaim that they 
use legalese because it is more pre- 
cise. As I hope this article shows, that 


Friends of Animals, the national 
animal protection organization, is 
forming a committee of attorneys 
who will stand up for the truly inno- 
cent, ournation’s animals. These pro- 
bono attorneys will explore a new 
field of law called “animal rights.” 
They will review proposed legisla- 
tion, respond to government policy, 
counsel concerned groups, and ini- 
tiate legal action when deemed 
necessary and appropriate. 

If you would like to donate some 
of your time to represent animals, 
defend their rights and develop 
laws that will reduce the exploitation 
of animals and their environment, 


contact 
Deborah Kenn, 
Legal Counsel to 
Friends of Animals, 
11 West 60th St., 
New York, N.Y. 10023. 
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argument is a lot of bunk. There are 
very few words of legalese that 
can’t be translated into more read- 
able English, usually with more pre- 
cision. The truth is, most lawyers like 
legalese because it is easier to stick a 
lot of “herein’s” and “thereto’s” in a 
document and use run-on sentences 
than to take the time to say things 
clearly. 

A few lawyers have told me that if 
they were to write contracts, wills or 
letters in understandable English 
their clients wouldn’t pay their bills, 


because they would wonder what 
service the lawyer had really pro- 
vided. If you sincerely think a client 
feels that way, try drafting two ver- 
sions of your next contract or letter— 
one in legalese and one in more read- 
able English. I'll bet you'll be sur- 
prised to see which one the client 
prefers. 

Even if you do have some clients 
who continue to be impressed by un- 
necessary legal mumbo jumbo, you 
should be training yourself now for 
what’s just around the corner. With 
the increasing number of lawyers, 
judges, laymen and _ legislatures 
speaking out loudly and often against 
the old way of writing, with the 
mounting publicity the readable 


replacement (or two) for each. 
Legalese (avoid them) 
prior to 

subsequent to 
commence 

indicated 

purchaser, vendee 
vendor 

covenants, warrants 
indenture 


buyer 
seller 


estopped 

lessee 

lessor 

please find 

shall have the right 


herein, hereby, hereof, 
hereto, herewith, 
hereunder 


hereinafter 

hereinabove 

hereinbelow 

thereto, therein, thereof, 
thereby, therewith 

shall be is 

shall 

said, same, such, subject 

wherein 

in the évent if 

upon on 

undersigned 

please be advised 


tenant 


is, are 
may 


know 
witnesseth 
whereas 
fails to 


Readable English (use them) 
before, earlier 

after, later 

begin, start 

said, listed, stated 


promises, agrees to 


agreement, contract, mortgage, will, 
promissory note 


prevented from 


landlord 


in this agreement, by this agreement, etc. 


(“Seller”), etc. 

earlier in this agreement 

later in this agreement 

to that agreement, in that agreement, etc. 


will, must, agrees to 
the, this, that, them, these, those, it 
where, in which 


(“Seller”), I, ete. 
This is to inform you, this is to let you 


background facts 
[eliminate without replacing] 
doesn’t 


Clip and save legal translator ' 


Here’s an easy to use legalese translator showing the words and 
phrases you should abolish from your writing, along with a suggested 
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writing movement is getting, and 
with the ever-growing awareness of 
those who use legal services that 
“legalese” is not a required language, 
your continued use of old writing 
habits will in just a short time cost you 
more clients than it keeps. 

Finally, please remember writing 
in an understandable style does not 
mean, as some writers suggest, you 
have to write in the so-called “plain 
English” mode, using terms like 
“Dick and Jane” or “you and I” in- 
stead of “Seller and Buyer.”® And it 
does not require you to find transla- 
tions for those very few true “words 
of art” that have been litigated so 
often that it would be imprudent not 
to use them. It does mean, however, 
eliminating long sentences and 
abolishing from your writing vocab- 
ulary those “legalese readability- 
stoppers” that are absolutely un- 
necessary for professional 
communication. Oo 


'NEwsweEEK, “The Syntax Revolution,” p. 
91, December 8, 1980. 

2New York Times, “Plain English Results,” 
Section 3, p. 1, September 10, 1979. 

3 Florida Department of Insurance, Rules 
Bulletin, October 8, 1976. 

4 House Bill No. 40, “An Act Relating to 
Consumer Transactions,” introduced by 
Representative Hazouri, 1980. 

5Lahana Maui Corp. v. Tau Tet Hew, 362 
F.2d 419 (9th Cir. 1966). 

6 Dr. Flesch’s formula is described in detail 
in his book, How to Wrrre PLAIN ENGLISH: 
A Book For LAWYERS AND Consumers, (Harper 
& Row, 1979). ; 

7 Of course, if a state statute requires th 
words “Know all men by these presents” in 
order to make the document valid or the re- 
cording effective, no substitute words will do. 

8 One well known standard form residential 

Purchase and Sale Agreement contains literal- 
ly dozens of unnecessary bits of legalese. 
Here’s one example: 
“In the event the purchase price or any part 
thereof is to be financed by a third party loan, 
this Contract for Sale and Purchase, herein- 
after referred to as “Contract” is conditioned 
upon the Buyer obtaining a firm commitment 
for said loan within ten (10) days from the date 
hereof.” 

The “readable writing” school would 

change this clause to read as follows: 
“If the purchase price or any part of it is to be 
financed by a third party loan, this Contract 
for Sale and Purchase, (“Contract” is condi- 
tioned on Buyer obtaining a firm commitment 
for that loan within ten (10) days from the date 
of this Contract.” 

The “plain English” school would rewrite it 

this way: 
“If you plan to borrow money to pay for the 
house, you must obtain a written commitment 
for the loan within 10 days from the date you 
sign this Contract.” 
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HOPING 


You don't have to hope. Not with American. American Title offices have 
published the specific response times you can expect for key title services. 
Everything from processing the order to submitting underwriting decisions 
to issuing the policy. Now you'll know—in hours and days—the maximum 
time it will take for American Title to complete every facet of its service. And 
usually, we'll beat our published schedule. 


® Count on American. Everybody talks about good service. 
We put it in writing. 


american title insurance company 
1101 Brickell Avenue, Miami, Florida 33131. (305) 374-4300 


Affiliated Companies: The Title Insurance Corporation of Pennsylvania, 
Columbia Real Estate Title Insurance Company. 


a subsidiary of The Continental Corporation “@ TOC 1962 
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For the Record, 
We’re Your Capital Contact... 


Corporation Information Services is your hotline to Florida's Capi- 
tal City. Our business is serving the legal profession and the banking and financial com- 
munities. We specialize in CORPORATE and UNIFORM COMMERCIAL CODE transac- 
tions, however, we will file or retrieve any document of public record. We prepay fees and 
provide you with a monthly statement. 


Now in our sixth year, we offer paralegal services in more than fifteen states across 
the Nation, including the major corporate and uniform commercial code states of New 
York, California, Illinois, Texas and Delaware. We can file or retrieve any public record infor- 
mation and/or document within any of the states we service. 


To effect the same day filing on new articles of incorporation, inquire about our 
INSTACORP service. We will clear acorporate name, prepare the articles of incorporation 
as per attorney instructions, prepay the appropriate filing fees and return a certified copy 
the same day of your request. InstaCorp is offered exclusively to members of The Florida Bar. 


Our Services Include: 


Corporate: File new articles of incorporation the day we re- 
ceive them, reserve corporate name, check name availabil- 
ity, retrieve certified copies, retrieve certificates under seal 
and retrieve corporate status information for officers, 
directors, registered agent, etc. 


Uniform Commercial Code: File UCC filings the day we re- 
ceive them and perform UCC-11 searches and retrieve copies 
on a regular three day turnaround basis or upon request a 
rush basis. 


Motor Vehicle: File and retrieve duplicate titles, retrieve 
copies of accident reports and driving records. 


Courts: File and retrieve briefs, etc., with any of the courts 
within Florida's Capital City. 


Courier: Busline pickup and delivery; airport pickup and de- 
livery and express mail pickup and delivery. 


To eliminate costly delays and meet last-minute deadlines, 
call your hot line in Tallahassee toll free 1/800/342-8086 and 
let Corporation Information Services be your personal liai- 
son in Tallahassee. 


CORPORATION 


INFORMATION 

SERVICES , INC. 
Marion Parker, President 
P.O. Box 10329 Tallahassee, Florida 32302 a 
Your Capital Hotline: 1/800/342-8086 MEMBER . 
Outside Florida Call: 1/904/222-9171 


“Serving the Financial, Legal, and Business Communities” 
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Interspousal and intrafamily 
tort immunity—the 


trend to abolish 


in Florida 


By James P. Kelaher 


Immunity from tort liability under given cir- 
cumstances is as old as the legal system itself, and 
is probably older and logically prior to any 
system of “positive” law. There are many and 
varied legal immuniies, and the basis for the 
establishment of immunity lies, almost without 
exception, in public policy. Interspousal and 
intrafamilial immunity are but two, and the basis 
for their existence is no exception. 

Although similar in nature, the two immunities 
are separate and distinct, both in origin and 
nature. The first immunity to be challenged by a 
district court of appeal was the intrafamily 
doctrine in the recent case of Ard v. Ard.' Since 
the doctrine of interspousal immunity still exists, 
though somewhat tenuously in Florida, let us first 
discuss and analyze its origin and application. 

The doctrine of interspousal immunity had its 
roots in England, as does all of our common law 
heritage. The English viewed the husband and 
wife as a single legal entity; this unity between the 
two had the effect of precluding actions where 
they would be considered adverse parties.2? When 


the English passed the Matrimonial Causes Act? in 
1857, the validity of the doctrine was questioned 
until the case of Phillips v. Barnett‘ resolved the 
matter in support of the continuation of the 
doctrine. Phillips refused to allow an interspousal 
suit for matters arising ex delicto. The State of 
Florida has not deviated from this doctrine and 
has supported the concept, regardless of its 
antiquity, at virtually every judicial test. 

Interspousal immunity was given its first real 
test in Florida in modern times in the 1950 case of 
Corren v. Corren.5 The Supreme Court in Corren 
held a wife could not recover from her spouse for 
damages incurred as a result of the negligent 
operation of her husband’s automobile by their 
daughter. The court acknowledged that the 
abrogation of the doctrine should be left to, or in 
the lap of, the legislature. 


... Our opinion coincides with that of the Supreme Court of 
the United States expressed in Thompson v. Thompson® 
... that any change in the law so far-reaching and radical as to 
obliterate the common law unity “should only be wrought (by 
the legislature) by language so clear and plain as to be un- 
mistakable evidence of the legislative intention”... .7 


Continued on next page 
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Interspousal immunity 


‘ 

The Florida Supreme Court warily 
reflected on such an enactment by 
the following: 
...The legislature will assume grave 
responsibility when it enacts that each spouse 
may treat the other as a stranger so far as legal 
rights are concerned; and when it does so, the 
language proclaiming this change should be 
positive and unambiguous....° 

The overall tone of the Corren 
opinion was patently adverse to the 
abrogation of the interspousal 
immunity doctrine; there was only 
one dissent, without opinion.® Since 
the Corren decision, the court has 
become considerably more liberal. 

The next time the doctrine of 
marital entireties was tested by 
Florida’s highest court was in the case 
of Bencomo v. Bencomo.'® The 
Bencomo court quoted extensively 
from the earlier Corren decision, 
affirming the dismissal of the 
complaint. The court also quoted in 
the Bencomo opinion from Corpus 
Juris Secundum'"' as follows: 
..At common law neither spouse may 
maintain an action sounding in tort against the 
other. This rule applies to injuries both to 
person and to property. It is usually affirmed 
that the reason for, or basis of, the rule which 
denies the right of action is the common-law 
doctrine of the merger or unity of husband and 
wife, although a public policy which seeks to 
preserve or promote domestic peace and 
felicity has also been regarded as a reason for, 
or basis of, the rule....!2 

This was indicative of a very slight 
trend toward the abrogation of the 
doctrine, or at least a deviation from 
strict support; a two-page dictum 
marked the first time a Florida 
Supreme Court justice had spoken 
out against the use of the doctrine in 


OPHTHALMOLOGISTS 


Experienced in Expert 
Review/Testimony 
Workers’ Compensation, 
product liability, general liability, 
& other Torts litigation 
Involving the Eye 


FORENSIC EYE 
CONSULTANTS 


2716 N. Upshur St. 
Arlington, Va. 22207 
(703) 241-8878 
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Florida.'*5 The Bencomo opinion, 
written by Justice B. K. Roberts,'4 
reiterated the views expressed in 
Corren, but the dictum of Justice 
Richard W. Ervin is meritorious and 
most certainly of note.!5 

The facts in Bencomo were 
distinguishable from the standard 
interspousal immunity question. The 
parties had become divorced after 
accrual of the cause of action; thus, 
the “merger” could not possibly be 
said to support a_ nonexistent 
“family.” Justice Ervin was 
cognizant of this factor, but 
regardless of this distinction did not 
choose to exploit the dissolution, 
opting instead to narrow his attack on 
the doctrine to the rights inherent to 
atomic individuals notwithstanding 
any marital ties. Quoting from 
various sources, Justice Ervin 
rendered an enlightened dissent: 
...the “common law (shall) be not inconsistent 
with the constitution and laws of the United 
States and the acts of this state.” Section 4 of 
the Declaration of Rights of the Florida 
Constitution provides the state courts shall be 
open “so that every person for any injury done 
him in his . . . person or reputation shall have 
remedy, by due course of law .. . .” Section 1 
Amendment XIV, United States Constitution, 
provides in part, “...nor shall any State deprive 
any person of life, liberty or property, without 
due process of law; nor deny to any person 


within its jurisdiction the equal protection of 
the laws... 


Justice Ervin went onto rebut the 
other factors in the opinion as 
justifications for the common law 
merger doctrine. After treating the 
issue of access to the courts in the 
paragraph supra, he ventured that a 
spouse does not have a proper 
remedy for a counterpart’s tortious 
acts. Criminal sanctions and divorce 
actions cannot compensate the 
aggrieved spouse for injuries in a 
pecuniary fashion. There may, 
however, be an overlap of remedies 
where a wife could obtain special 
damages in a divorce proceeding for 
medical bills incurred, but this would 
not truly “restore” the wife to her 
former position as would an action in 
tort. 


Peace and harmony 

Another major point considered 
by Florida courts is that of peace and 
harmony; the majority in Corren and 
Bencomo, supra, and Raisen v. 
Raisen," infra, argue that to allow the 
maintenance of a civil action by one 
spouse against another would 
destroy the peace and harmony 
incident to the marital relationship. 
Justice Ervin properly pointed out in 


his dissent that when the state of 
affairs has reached the point of a civil 
action being a last resolution, the 
peace and harmony in that marriage 
would have been long extinct. In 
situations involving insurance 
coverage, moreover, the spouse 
against whom the action has been 
brought will suffer no pecuniary loss 
and thus peace and harmony, should 
it still exist, will be preserved.!® 


One may not bring an action 
against a spouse for torts 
occurring prior to the 
marriage if married at the 
time the suit is commenced 


There are a number of cases that 
treat the issue of  interspousal 
immunity in various lights within the 
immediate time frame of Bencomo 
and the most recent Supreme Court 
decision of Raisen v. Raisen.'® Case 
law has established rules for 
determining the time frame of 
accrual of the cause of action, the 
length of wedlock, the period after 
dissolution, and the applications of 
the doctrine. 

Torts which have occurred prior to 
the marriage have been held to be 
immunized where one spouse later 
decided to bring an action while 
married to her defendant.?° Premari- 
tal torts have been held actionable 
when brought after a dissolution, 
both against the former spouse”! and 
that spouse’s employer. The statute 
of limitations against the employer 
could not be tolled by the marriage 
however, as it would be against the 
spouse/employee.” Torts occurring 
during a marriage are not actionable 
merely because of a divorce 
though.” Finally, where the wife 
alleged the entire courtship and 
marriage to be one _ continued 
tortious activity, the courts of Florida 
disallowed her action.*4 

In summary, one may not bring an 
action against his or her spouse for 
torts occurring prior to the marriage 
if the parties are married at the time 
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suit is commenced. A divorce after 
the filing does not in and of itself 
constitute relief from the doctrine.* 
Moreover, one may not bring an 
action after dissolution for a tort 
occurring during the marital 
relationship.” If the tort occurs 
before the marriage and the action is 
filed after a divorce, however, the 
action may be maintained if the 
statute has not run. The running of 
the statute, though, is abated or tolled 
by the marriage and revived upon 
the dissolution, with respect to the 
individuals;?’ no tolling is allowed 
with regard to the employer, in any 
case, for this has been held 
prejudicial to the employer.” 


Seeking contribution 


Contribution, on the other hand, is 
another story; under the guise of 
contribution one may bring an action 
indirectly against a spouse.”® Mieure 
v. Moore held that to allow a joint 
tortfeasor to seek contribution from a 
partially negligent spouse would be 
in conflict with the doctrine. The 
First District Court of Appeal 
reasoned: 


..In view of the recent developments in the 
tort field, the abrogation of contributory 
negligence, the adoption of comparative 
negligence, the enactment of the Uniform 
Contribution Among Joint Tortfeasors’ Act, 
and others, the time may be ripe for the 
abrogation of the family immunity doctrine. It 
appears that this would be consistent with the 
recent development that a loss should be 
apportioned among those whose fault 
contributed to the event, as well as providing 
for contribution among joint tortfeasors. 
However, we do not have this authority. Only 
the Supreme Court may overrule _ this 
precedent....3! 


The Supreme Court apparently 
noted their wisdom and in Shor v. 
Paoli®? the very next year ruled the 
Uniform Contribution Among Joint 
Tortfeasors’ Act to be controlling 
over the common law doctrine raised 
as a defense. The court, in quoting 
from the Fourth District, stated: 


..The doctrine of family or interspousal 
immunity is based on the desirability of the 
preservation of the family unit. The law of 
contribution of joint tortfeasors is meant to 
apportion the responsibility to pay innocent 
injured third parties between or among those 
causing the injury...this is not a case where the 
husband sued the wife on account of her 
negligence so we are not doing any real 
damage to the doctrine. This is a case where 
the joint tortfeasor sued the joint tortfeasor 
and we are ruling in support of that statute..." 


The combined effect in Florida of 
the doctrine of comparative negli- 
gence,** enactment of the Uniform 
Contribution Among Joint Tortfea- 


sors’ Act,> and the decision in 
Shor v. Paoli*® is that a spouse or a 
child may indirectly sue a spouse or 
parent. Orlando Sports Stadium, Inc. 
v. Gerzel™ and Quest v. Joseph* 
have reiterated this recently, 
especially with regard to the 
intrafamily immunity question. 


Raisen v. Raisen 


The latest ruling of the Supreme 
Court on the interspousal immunity 
doctrine was given in 1979 in Raisen 
v. Raisen.*® The Raisen facts were 
classic: the husband, through 
negligence in operating his vehicle, 
had caused his wife to incur injuries 
for which she brought suit against 
him and his carrier. The Raisen court 
upheld the doctrine once more, but 
by not so nearly decisive a margin. 
Chief Justice Arthur England joined 
in a four-page dissent which was 
patently more convincing than the 
majority opinion. The slim four- to 
three-margin was strong indicia of 
the growth of the abolition fac- 
tion. As was done in Bencomo, 
nevertheless, the opinion reiterated 
that the abrogation of the doctrine 
should be the responsibility of the 
legislature. The court stated that 
interspousal immunity was adopted 
by the state’s legislature from 
common law and as such its 
modification or abrogation should be 
left to that body.” 

As a_ general rule, legislative 
enactments have been less suspect 
than judicial review as a matter of 
both democratic and constitutional 
theory. For this reason the Supreme 
Court has been somewhat reluctant 
to impose its policies upon the state 
where the legislature has declined to 
do so. Notwithstanding this general 
rule, the justices of our Supreme 
Court are not totally adamant in their 
support of the theory of judicial pas- 
sivity. This is fortunate. For were it 
not for these robed jurisprudential 
scholars, tort law in Florida would 
never have evolved past the Middle 
Ages. Were it not for the effulgent 
opinions of this court espoused in 
Hoffman v. Jones*' and West v. 
Caterpillar Tractor Company, Inc.,* 
this state would still be in the throes 
of contributory negligence and the 
theory of strict liability in tort would 
never have raised its head. These two 
tort revelations are the product of the 
judiciary, not the legislature. As long 
as insurance lobbyists are excluded 
from the chambers of the Supreme 
Court, perhaps the judiciary will con- 
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tinue to shape tort law in Florida, 
assisting it in its evolution. 


Justifications for continuance 


The Raisen court elaborated upon 

three traditional justifications for the 
continuance of the interspousal 
doctrine, which were convincingly 
rebutted in the dicta. These were (1) 
avoiding disruptions of peace and 
harmony; (2) the unity concept of 
husband and wife prohibits such 
actions; and (3) the avoidance of 
fraud and collusion.** Treating the 
issue of peace and harmony, the dicta 
opined: 
. . . If marital tranquility is preserved when 
lawsuits are permitted between spouses over 
property and contract rights, we see no reason 
to conclude that tert actions should destroy it. 
We find support for this view in Dean Prosser’s 
criticism of the doctrine. He writes: 

“The chief reason relied upon by all these 
courts, however, is that personal tort actions 
between husband and wife would disrupt and 
destroy the peace and harmony of the home, 
which is against the policy of the law. This is on 
the bald theory that after a husband has beaten 
his wife, there is a state of peace and harmony 
left to be disturbed; and that if she is sufficient- 
ly injured or angry to sue him for it, she will be 
soothed and deterred from reprisals by 
denying her the legal remedy—and this even 
though she has left him for that very ground, 
and although the same courts refuse to find 
any disruption of domestic tranquility if she 
sues him for a tort to her property, or brings a 
criminal prosecution against him. If this 
reasoning appeals to the reader, let him by all 
means adopt it.”44 
... We agree, and conclude that the doctrine of 
interspousal tort immunity cannot be validly 
justified on grounds that it serves to maintain 
marital peace and harmony .. . .5 


James P. Kelaher graduated from Florida 
State University College of Law in June 1981 
and took the bar exam in July 1981. He 
presently is clerking with the Law Offices of 
Nolan Carter, P.A., Orlando, where he will 
practice in the areas of personal injury and 
medical malpractice after admission to the 
Bar. He has also clerked for the firms of 
Maher, Overchuck, Langa & Cate and Frates, 
Jacobs, Farrar, Novey & Blanton. 
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Interspousal immunity 


Having adequately dealt with 

peace and harmony, the dicta 
rebutted the unity concept by 
quoting from a Washington Supreme 
Court case:** 
... it is the common law concept of legal unity 
which rendered the wife a chattel of her 
husband, which can no longer operate to 
preclude one spouse from suing the other for 
tortious injury... 

Florida has modified women’s 

status by enacting the following as 
law: 
. . . Every married woman may enter into 
agreements and contracts with her husband, 
may become the partner of her husband or 
others. . . All powers of attorney heretofore 
executed by a wife to her husband and vice 
versa, and the execution of all documents 
executed thereunder, are hereby validated 
and confirmed. . . 

It is difficult to understand how the 
majority of the justices could 
envision the applicability of this sec- 
tion to actions arising from a contract 
without extrapolating by implication 
its application to tortious causes. This 
is clearly a conundrum answered 
more easily by the dicta than the 
opinion. 

Fraud and collusion were also 
deemed tenuous justifications by the 
dissent. The dic’a in Raisen chose to 
reflect on tae majority opinion by 
using reductio ad absurdum logic as 
opposed to setting forth affirmatively 
a pronouncement of rationalization 
without regard to the majority 
opinion. Some may feel this to be suf- 
ficient as dissenter’s rhetoric but 
inadequate for responsible policy 
decision; however, where the 
rationale for the continuation of a 
doctrine is repetitiously based upon 
three very tenuous propositions, 
what better method of disproving an 
antiquated doctrine is there than by 
showing that each proposition either 
leads to an absurd consequence or is 
based upon an outmoded argument? 

The Raisen dissent, in following 


reductio ad absurdum logic, 
successfully negated the positive 
points ventured in the opinion. This 
was done by listening to the courts of 
other jurisdictions: 
... it would be a sad commentary on the law if 
we were to admit that the judicial processes 
are so ineffective that we must deny relief toa 
person otherwise entitled simply because in 
some future case a litigant may be guilty of 
fraud or collusion . . . Our legal system is not 
that ineffectual... 

Another quote reflecting on the 
efficacy of the judicial system in 
ferreting out fraud: 
. .. We are not convinced that the danger is so 
great when the plaintiff and defendant are also 
husband and wife that judicial relief should be 
summarily denied. Furthermore . . . the 
testimony of both parties will be extremely 
vulnerable to impeachment at trial . . . and as 
was stated in United States v. Freeman,™. . . it 
cannot be presumed that juries will check their 
common sense at the courtroom door.” . . .5! 


The Supreme Court of Washington 
agreed: 
. . . The fact that there may be a greater 
opportunity for fraud or collusion in one class 
of cases than another does not warrant courts 
of law in closing the door to all cases of that 
class . .. Courts will not immunize tortfeasors 
from liability in a whole class of cases because 
of the possibility of fraud, but will depend 
upon the legislature to deal with the problem 
as a question of public policy ... .* 


Of particular note was a quote 

from Judge Woodie Liles set forth in 
the dissent in a Florida case, where, 
in a somewhat insightful statement, 
he reflected: 
... 1 further believe that the courts are capable 
of distinguishing between a fraudulent raid on 
a treasury of an insurance company and 
legitimate claims of a wife or child where the 
benefit. of liability protection has been pur- 
chased by the husband and father. I cannot be- 
lieve that the father purchased this insurance 
policy to protect all other wives and children 
but not his own... 53 

The dissenting justices in Raisen 
raised a number of meritorious argu- 
ments; from an objective standard, 
the dicta is more logically appealing 
than the majority opinion. If the 
situation presents itself before the 
Supreme Court again in the near 
future,>4 it would hardly be 
unexpected to see the inevitable 
abrogation of the doctrine of 
interspousal tort immunity in 
Florida. 
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Distinction exists 


Although difficult at first blush to 
perceive the existence of a distinction 
between the doctrines of 
interspousal and intrafamilial tort 
immunities, one is clearly 
discernible. The dissimilitude origi- 
nates in the basic relationships of 
husband and wife, as distinguished 
from parent and child. These 
differences are: (1) the husband-wife 
relationship is artificial and 
permanent (unless altered by the 
parties); (2) the relationship of parent 
and child is natural but for legal 
purposes of the doctrine limited in 
duration to the minority of the child; 
(3) the husband-wife relationship is 
created or entered into in a 
consensual manner, while the parent- 
child situation is created by an act of 
God, inter alia; and (4) there was no 
parent-child immunity established at 
common law.*5 

The doctrine of intrafamily tort 
immunity was established in the 
United States by a series of cases 
commonly referred to as “the great 
trilogy.’"5* The first, an 1891 
Mississippi case, Hewlett v. 
George,*’ was followed 12 years later 
in Tennessee by McKelvey v. 
McKelvey. Both cases established 
the intrafamily doctrine, and they 
were reinforced by the Washington 
Supreme Court in Roller v. Roller®® 
two years after McKelvey. All three 
dealt with torts committed by a 
parent upon a child. 

Justifications supportive of the 
doctrine of intrafamily tort immunity 
are several,®! and include: (1) a 
parent-child tort action would be 
disruptive of the parental 
discipline;®* (2) collusion and fraud 
might be prevalent;® (3) an award to 
the minor may serve to erode the 
financial situation of the household;* 
(4) the desire to avoid superfluous 
litigation as the parents may inherit 
the award or became in control 
thereof;® and (5) allowing a child to 
sue a parent would be equally as 
disdainful as allowing a subject to sue 
a king under the sovereign immunity 
common law concépt.® 

Florida has cited one or more of 
the above in consistently upholding 
this doctrine. The major 
breakthrough in judicial review of 
the doctrine came this year in the 
case of Ard v. Ard,™ an opinion 
originating in the First District Court 
of Appeal. In an inspired opinion, 
that court overturned the dismissal of 
a suit brought against a parent by her 
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child, and certified the question to 
the Supreme Court of Florida. This 
marked the first time that any appel- 
late court in Florida had refused to 
allow the application of the doctrines 
of interspousal or intrafamilial 
immunity. The First District 
recognized by its certification that its 
decision was contrary to those of 
other districts, but perhaps félt that 
the Supreme Court would rather take 
that step demanded by public 
conscience by affirmation rather 
than by reversal. 

Other earlier cases which uphold 
the doctrine are, among others, 
Denault v. Denault®®* and Webb v. 
Allstate Insurance Co.®® In Denault 
an unemancipated minor child was a 
passenger in a vehicle in which the 
child incurred personal injuries as a 
result of “simple and gross negli- 
gence on the part of her mother””® in 
operating the vehicle. The Fourth 
District Court of Appeal opined: 

... A great deal has been written, pro and con, 
on the subject of tort actions by unemanci- 
pated minors against their parents. . . We 
doubt we can add anything to it. . . we are in 


nowise persuaded that Florida’s rule is 
wrong... .7! 


Webb also contained a classical 
intrafamily tort immunity fact 
situation;”2 there the Third District 
fully supported the doctrine, favor- 
ing the father as a defendant. The 
employer and its carrier were 
exculpated on other grounds. 

A seeming conflict arose earlier in 
Rickard v. Rickard,73 where the 
father of an injured minor brought 
suit as the plaintiff (father and next 
friend of the minor) against himself, 
his wife, and his homeowner's carrier 
as defendants. The complaint, 
alleging negligence of the parents in 
failing to provide a safe place to play, 
was dismissed, and the Rickard court 
affirmed, citing from Meehan v. 
Meehan:"* 


... the question involved here is one of public 
policy and should be decided on that ground. 
The view of the majority of states is that a 
parent or his representative cannot maintain 
an action in tort against an unemancipated 
minor child and the reason advanced for such 
rule is the necessity for the encouragement of 
family unity and the maintenance of family 
discipline . . . .75 


The same pre-Ard doctrine which 
prohibits an action by a child against 


a parent bars suit by the parent 
against the child. 


Wrongful Death Act controls 


The 1955 Supreme Court case of 
Shiver v. Sessions” held the Wrong- 


ful Death Act controlling over the 
common law doctrine of interspousal 
immunity. In Shiver a mother of four 
was killed by her husband, the 
children’s stepfather, who 
committed suicide. The children, 
through a guardian ad litem, brought 
suit under the Florida Wrongful 
Death Act” against the estate of the 
stepfather for damages for their 
mother’s death. The court allowed 
recovery under the Act, asserting: 


. .. the reason for the rule of marital immunity 
automatically disappears from the picture 
simultaneously with the accrual of the right of 
action under the Wrongful Death Act... we 
hold, then, that it cannot reasonably be 
implied from the terms of the Act that the 
legislature intended that the wife’s disability to 
sue her husband should be a bar to the suit 
under the Act... .78 


Horton v. Unigard Insurance Co.” 
shed a new light on the applications 
of the Wrongful Death Act to the 
intrafamily immunities. Horton suc- 
cinctly distinguished interspousal as 
separate and distinct from 
intrafamily immunity; the Fourth 
District “overruled” the Supreme 
Court’s Shiver precedent in a 
sidestepping fashion.*® Shiver, seem- 
ingly controlling over Horton, was 
skirted by the pronouncement of the 


Fourth District. The Supreme Court 
either failed to rule on intrafamily 
immunity or did not have the issue 
presented it in Shiver; hence, the 
Horton court seized upon that 
opportunity to hold the doctrine of 
intrafamily immunity a bar- to 
wrongful death actions, irrespective 
of the Supreme Court’s ruling that 
interspousal immunity served as no 
bar.®! Thus, the law in Florida is now 
settled that a deceased parent’s 
children may not bring an action 
against the surviving parent where 
the survivor’s actions constituted the 
proximate cause of the other's 
death.*? 

Several cases involving intrafamily 
contribution have been decided with 
conflicting results. 3-M Electric Cor- 
poration v. Vigoa* held that regard- 
less of the Shor*4 decision, a parent 
may not be compelled to contribute 
for damages sustained by his or her 
children. The 3-M case was dis- 
tinguishable with regard to joint tort- 
feasors: 

... We conclude that the parents herein cannot 
be considered “joint tortfeasors” since there is 
alack of common liability between the parents 


and the defendants due to the family 
immunity doctrine .. . 


A reasonable inference, therefore, 
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may be drawn that if a parent is a 
joint tortfeasor as in Shor, then 
contribution is possible. The Fifth 
District has had no trouble reaching 
that inference, either last year ** or 
this year.87 The First District has also 
recently followed this precedent,** 
as well as the Third.*® The trend 
among the districts is toward the 
acceptance of contribution from 
parents. 

As a child may not sue his parents 
in the pre-Ard cases, neither may a 
parent bring an action against his 
unemancipated minor child; at least 
three cases have so held.% Meehan v. 
Meehan®*' was an action by a father 
against his son for the wrongful death 
of another son, allegedly due to the 
defendant son’s negligence. Citing 
the necessity for the encouragement 
of the nuclear family unit and main- 
tenance of family discipline as justifi- 
cation, the court rendered a 
summary judgment for the child, and 
the Second District affirmed.°? Not 
to be denied, the father substituted a 
third party, Russell, as administrator 
of the estate and a _ subsequent 
summary judgment in Russell v. 
Meehan settled the question of 
whether a parent may sue a minor 
child. A third case, decided in 1975, 
held that a father could not maintain 
a derivative action against his minor 
son for damages arising from 
personal injuries rather than 
wrongful death.** This status will 
hinge on the certification question in 
Ard, for if a minor child is allowed to 
maintain an action against his parent, 
the converse should equitably be 
allowed. 

Case law in Florida has allowed for 
the recovery for injury for spouses 
and minor children where parent or 
spouse has been either the sole or 
contributing cause of the child’s or 
spouse’s injuries. In one instance a 
suit was allowed where the 
defendant was the owner of a car in 
which the plaintiff was riding, but 
the fault for the accident lay with the 
driver of the car, the plaintiff's 
husband. In another, a suit was 
sustained against the co-owner of an 
aircraft where the father of the child 
killed was the other co-owner as 
well as the pilot of the aircraft.%7 The 
important factor is that the 
negligence from which the cause of 
action arises cannot be imputable to 
the child/spouse plaintiff.°%* The 
spousal or parental relationship alone 
cannot impute such negligence, how- 
ever; it may only be imputed by ac- 
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tions, inactions, or knowledge of the 
situation by the child or parent, or 
husband or wife.” 

The foregoing are but several of a 
variety of cases which govern, 
through judicial precedent, recovery 
for injuries arising in tort. The 
plaintiff's attorney should not fail to 
pursue his cause of action merely 
because the proximate cause of his 
client’s injury lay with his client’s 
spouse, child, or parent; nor should 
the defense attorney rely in toto upon 
the relationship of a tortfeasor to the 
plaintiff should it fall within the 
nuclear family unit. Each case must 
be treated on its merits, utilizing the 


guidelines and precedent cited 
above. oO 
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THE LAWYER PAPER 


“The Untouchables” 


By Leonard Schulte 


The scene: the Chicago office of 

the Federal Bureau of Intelligibility. 
A man ina battered fedora speaks to 
his staff: 
Boys, we have to crack down. The old Nullity 
gang is about to overrun this town with and/ors 
and viables. The Bureaucrats are spreading 
processes and impacts all over the waterfront. 
What will we do, what will we do? 

A voice from the back of the room: 
Clearly, chief, we have to implement a mean- 
ingful dialogue... . 

The chief interrupts: 

An infiltrator? Get him out of here! 

If only it were that simple. Except 
in the world of the critic’s daydream, 
however, careful writers must be 
counted on to police themselves. 
Some words do not belong in serious 
writing; here is my: list: 

And/or 

And/or means nothing. To the lay- 
man, “or” generally includes “and.” 
Only a lawyer would insist that “you 
can play golf or tennis at the club” 
means that you can play golf, or you 
can play tennis, but you cannot do 
both. If this excessively technical 
construction were correct, there 
would never be a need for “either. . . 
or,” as in “you can play either golf or 
tennis at the club.” 

And/or serves only to confuse the 
reader. If all conditions must be satis- 
fied, “and” does the job. If only one 
of several conditions must be satis- 
fied, the word to use is “or.” Putting 
the two terms together produces the 
logically impossible “all, but not 
necessarily all.” 

There is a way out for the uncon- 
vinced. If you are still bothered by 
the possibility that a naked “or” will 
be construed as an “either . . . or,” try 
“or both,” as in “you can play golf or 


heme: or both at the club.” 


Impact 

Blame my colleagues in govern- 
ment for this one. “Impact” was once 
a noun only, synonymous only with 
“collision.” Today, the word is com- 
monly used as a noun to mean any 
kind of effect and as a verb to mean 
affect in any way. A self-important 
bureaucracy, seeking to dramatize 
any change, seems to have banished 
“effect” and “affect” from the lexi- 
con. Lawyers should resist the bu- 
reaucrats’ desire to dramatize; a neu- 
tral and accurate word is always 
preferable to a colored and some- 
times inaccurate word. 

Often a metaphor becomes so 
deeply entrenched in the language 
that people use it without realizing 
that it isa metaphor. “Impact” started 
out as a description of one body strik- 
ing another body and was expanded 
to cover any figurative striking of 
anything (person, place, object, idea, 
or policy) by anything else (person, 
place, object, idea, or policy). Even 
in its metaphorical sense, “impact” 
retains some vestige of its literal 
meaning. Only a jaded reader would 
not see something wrong with “the 
impact of buses on schools.” A cam- 
paign to eliminate “impact” from 
serious discourse would be both 
doomed and dumb, but let us re- 
member that the word is a metaphor 
and never to be used thoughtlessly. 


Viable 

Here we have a buzzword of the 
70’s, and probably of the 80’s as well. 
“Viable” is used in the life sciences to 
indicate the ability to survive. In that 
sense, it is not objectionable; in any 
other sense, it is abominable. A 
“viable” alternative, for example, is 
simply an alternative; there is no such 
thing as a “nonviable” alternative. 

The lazy writer will use the buzz- 
word instead of thinking about what 
he really means. Is the alternative de- 
sirable or merely capable of being 
adopted? Is the program practicable 
or merely available? 

As with “impact,” a problem arises 
when a writer ignores the literal 
meaning of this metaphorical term. I 
am sure that I will one day see the 
headline, “Lethal injections: a viable 
alternative to the electric chair.” 
Viable plants and fetuses are fine, but 
let us hope for an early death for 
viable ideas, plans, programs, and 
especially alternatives. 


Clearly 

“Clearly” is a liar. The word is al- 
most always used to introduce a 
thought that is neither obvious nor 
plainly expressed. “Clearly” warns 
the reader that a bald assertion is 
coming and puts the reader on guard 
for any lack of clarity in the state- 
ment. 


The word is substituted for “ob- 
viously,” “evidently,” “certainly,” 
“indisputably,” and others. Perhaps it 
is the officious tone of these words 
that leads people to use “clearly,” but 
these words that are replaced express 
different concepts. Our language 
will be poorer if we lose such words 
as “obviously.” The strength and 
richness of the English language de- 
pend on the existence of words that 
express subtle differences. If we 
cover these differences with an all- 
purpose word such as “clearly,” we 
all lose. 


Self-interest is probably a better 
motivation than the future of the 
language, so consider this: If the 
writer does not know why he makes 
an assertion, then certainly (I am cer- 
tain that) the reader will be in the 
dark. Indisputably (no one can argue 
against the proposition that) asser- 
tions are the weakest part of an argu- 
ment; why weaken them further? 


And there’s more 
No more harangues, but I cannot 
resist giving you a list of a few more 
questionable words. Avoid them if 
you can, use them if you must but, 
please, never use them without think- 
ing about what they mean. 
Meaningful—often meaningless 
Process—highfalutin’ 
Breakdown—can produce embar- 
rassing ambiguity 
Basically—verbal throat clearing 
Dialogue—entrenched metaphor 
Reaction—metaphor in danger of 
becoming entrenched 
Parameter—ditto. 


The last word 

Lawyers have a special role in the 
preservation of the English language. 
Educators may be able to conduct 
their business in an_ incoherent 
babble and journalists may be able to 
talk the language of headlines and 
30-second television slots, but if we 
lose the language, we lose everything. 
The viability of the profession de- 
pends on a meaningful language. o 
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AT LAST... 


A SYSTEM FOR 


CORPORATION FORMATION 
AND MAINTENANCE. 


LOM Press presents the first ina 
series of systems manuals 

for lawyers. This manual is based 
on Florida corporation law 

but is easily adapted to other 
states. It includes fact-gathering 
interview sheets, procedure 
checklists and forms, each of 
which is integrated 

into the system. The system 
encompasses the usual forms and 
procedures for incorporating 
general corporations, such as the 
following: 


Articles of Incorporation 
Bylaws 

Organizational Minutes 
Articles of Amendment 
Annual Reports 
Reservation of Name 
Stock Issuance 
Employment Agreements 
Proxies 

Sub-S 


LOM and many more. The system is 
by JAMES W. MARTIN more than a form book. It 
organizes the procedures for ease 

Send to: PRES in obtaining information 
LOM PRESS, INC. By ct. from the client and for delegating 
’ Saat. staff. (A related word processing 
manual with a diskette of 
Name: forms for use on IBM 
Displaywriter may be available 
at additional cost from LO M 
City: State: Zip: Press.) 
Include check payable to “L or: $76.00 | M’s Corporation System 
Fla. sales tax per manual: 3.00 Manual is bound in a convenient 
78.00 3-ring D-binder for ease in use. 


Street: 


Number of manuals ordered: x ——__ : 
Total Enclosed: $—_____! Use this order form. 


4 
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COMING: 
THE FLORIDA BAR 
ENDORSED 
GROUP HEALTH PLAN 


Complete Attached Questionnaire & Return to LPLIA For Complete Details. 


Lawyers Professional Liability 
Insurance Agency, Inc. 


Post Office Box 10400 

St. Petersburg, Florida 33733 
Telephone (813) 894-7111 

or Toll Free 1-800-282-8949 
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The Florida Bar Endorsed Group Medical Insurance Plan 


— Questionnaire — 
Name of Firm Person to Contact 
Address State Zip 
(city) (county) 

Telephone ( ) 

area code 
CENSUS INFORMATION:* 

Dependents no 
Name _Date of Birth pouse Children Earnings/*Class 


OA F WON 


| 


11. 


*(use additional sheet if necessary) 


My Present coverage expires: 


Call Toll free 1-800-282-8949 
or collect 813/894-7111 
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hey are not taught in 

law school. Intertwined 

with remedies, they 

cannot be found in 

remedy books. They 
appear in every appellate motion 
and brief. 

My topic is prayers for relief— 
prayers of the appellate and not of 
the Divine Intervention variety. 
More specifically, this article dis- 
cusses the jargon of prayers, the 
familiar but often misused terms of 
art by which the lawyer formulates a 
request for relief to a higher court. 
The effective prayer for relief is like 
fine cut glass, sparkling with simplic- 
ity, clarity, authority. It is a product 
of sound analysis conveyed in pre- 
cisely understood language. 

The terms of art treated in this 
article are those that recur most 
frequently in appellate prayers for 
relief. For ease of reference, they are 
listed alphabetically and their usage 
is explained and illustrated in sample 
prayers for relief. Included is a brief 
section on “sanctions” as they relate 
to prayers and motions. The focus is 
on Florida appellate practice, but the 
federal appellate and general trial 
practitioner may find this lexicon a 
handy reference as well. 


Affirmance 


Affirmance is the goal of the pre- 
vailing party below. It may be 
granted with directions but more 
generally without directions to the 
lower tribunal.' A decision may be 
affirmed as to the result only? 


Assuming no cross appeal, support- 
ing law, and a record free of funda- 
mental error, the appellee’s or 
respondent’s counsel can lean back, 
place feet on desk, and confidently 
dictate: 

The judgment of the trial court 
should be affirmed. 


Affirmance per curiam 


A per curiam decision is one that a 
court enters when the points of law 
are so well settled that to enlarge 
upon them would serve no useful 
purpose.’ Hence, the phrase “per 
curiam affirmance” (PCA) is 
commonly understood to mean an 
appellate decision affirming without 
opinion‘ the order of a lower tribu- 
nal. Barring a Rule 9.331 rehearing by 
the district court of appeal, a per 
curiam affirmance by such court is 
final and nonreviewable under 
amended Article V of the state con- 
stitution.> This was brought home to 
a recent litigant who sought review 
of a district court PCA under the 
Supreme Court’s all writs jurisdic- 
tion. He was met with an icy and 
singularly unfavorable reception.® 


Ithough highly prized 
by appellees’ and re- 
spondents’ counsel, 
PCA’s are rarely re- 
quested. Praying in 
public for a PCA is considered bad 
form in some circles, this on the 
premise that a lawyer has no business 
asking an appellate judge not to write 
an opinion. My experience is pre- 
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cisely to the contrary. Writer’s cramp 
is endemic among appellate judges, 
and most will jump at the chance to 
avoid aggravating the malady. Here 
is a tasteful prayer designed to en- 
courage a no-opinion affirmance: 
The facts being uncontested, the points of 
law raised by the Appellant being entirely 
settled, and the record being free of harmful 


error, the judgment of the trial court should be 
summarily affirmed. 


Approval and disapproval 


These terms belong in an appro- 
priate prayer when the outcome 
turns upon the propriety of a current 
or previous appellate decision or 
when there is a conflict of decisions. 
See, e.g., Watson Clinic Foundation, 
Inc. v. Raedel, 384 So.2d 151 (Fla. 
1980) (petition for writ of certiorari 
granted and district court decision 
approved); Dodson v. Persell, 390 
So.2d 704 (Fla. 1980) (district court 
decision quashed and decision relied 
on as basis for district court ruling 
disapproved). When the Supreme 
Court disapproves of an appellate 
decision, it expressly or implicitly 
overrules that decision.’ District 
courts generally “recede” from their 
disapproved decisions.’ “Disap- 
proval” is illustrated in this prayer: 

The instant decision of the district court 
should be quashed, its reasoning and decision 


in Smith v. Jones disapproved, and the cause 
remanded with directions to grant a new trial. 


Appellate motions and petitions, 
including petitions for review and 
petitions for writs, may be “denied.” 


| 4 

. By Everett P. Anderson 

| 
| 


An appeal is never denied, the appro- 
priate prayer being for affirmance of 
the lower tribunal’s order. 

Denial presupposes an adjudica- 
tion on the merits of the motion or 
petition. If the attorney detects a 
jurisdictional or procedural defect, 
the prayer should be for dismissal or 
quashal (see below). 

A prayer for denial might appear, 
to cite two instances, in a response to 
a motion for rehearing or to a petition 
for writ following issuance of a show 
cause order. An example of such a 
prayer in a response involving in- 
vocation of an appellate court’s 
original jurisdiction might read: 

As the matters raised in the petition are moot 
and as issuance of the writ of prohibition will 


result in substantial detriment to the public 
interest, the petition for writ should be denied. 


Discharge 


Trial and appellate courts may be 
asked to discharge extraordinary 
writs that they issue improvidently. 
See, e.g., Trujillo v. Trujillo, 378 
So.2d 812 (Fla. 3d D.C.A. 1980) (trial 
court discharged its writ of habeas 
corpus, appellate court reversed and 
remanded with directions to grant 
the petition for writ); Jackson v. 
State, 340 So.2d 470 (Fla. 1977) 
(conflict being resolved in another 
case, Supreme Court discharged its 
writ of certiorari). In contrast, 
garnishment writs, injunctions and lis 
pendens are “dissolved.”® These are 
not original, extraordinary writs for 
which discharge is appropriate. A 
simple prayer: 

This court having improvidently issued its 
writ of habeas corpus, the writ should be 
discharged.!° 


roceedings, parties, 
petitions, motions, 
writs and appeals may 
be “dismissed.”"' Dis- 
missal should figure 
in an appropriate prayer when an 
appeal is untimely, when the appel- 
lant has neglected to file a timely 
brief, when the appeal is moot, when 
the order appealed from is not 
reviewable, etc. A typical prayer: 


The Appellant having neglected to file its 
Notice of Appeal within 30 days of rendition 
of the Final Judgment as provided in 
Fla.R.App.P. 9.110(b), and this defect being 
jurisdictional in nature, the appeal should be 
dismissed. 


Granting relief 
Motions and petitions are“ granted”; 


writs are “issued.” See, e.g., Briggs v. 
Salcines, 392 So.2d 263 (Fla. 2d 
D.C.A. 1980) (writ of certiorari 
issued, case remanded with instruc- 
tions to quash state’s subpoena). 
Courts frequently rule, however, that 
a writ is “granted,” meaning that the 
petition for the writ is granted. See, 
e.g., Schonfeld v. Hughes Supply, 
Inc. 392 So.2d 324 (Fla. ist D.C.A. 
1980) (writ of certiorari “granted”). A 
precisely formulated prayer might 
read: 

The Respondent manifestly lacks jurisdic- 
tion over the subject matter and over the 
person of the Petitioner. Accordingly, the 
petition should be granted and a writ of pro- 
hibition issued commanding the Respondent 


to cease all further proceedings against the 
Petitioner. 


Modification 


= prayer for modifica- 
tion is proper when an 
BED appellant seeks some- 
thing less than reversal 
or reversal in part of a 

lower tribunal’s order to obtain all 
the relief to which he is entitled.!? 
See, e.g., Hapgood v. State, 384 
So.2d 41 (Fla. 4th D.C.A. 1980) 
(cause remanded to determine resti- 
tution and to modify order appealed 
from by specifying amount to be 
repaid and manner of repayment); 
GEICO v. Lang, 387 So.2d 976 (Fla. 
2d D.C.A. 1980) (lower court judg- 
ment affirmed but modified to per- 
mit a setoff). Here is a sample prayer: 
The trial court properly ruled for the Appel- 
lant but erred in its assessment of costs. 
Accordingly, the judgment of the trial court 
should be modified to include a proper assess- 


ment of costs and, as so modified, should be 
affirmed.'8 


Quashal 


Quashal is a term with a variety of 
nuances, depending upon whether it 
is applied to appeals, to Supreme 
Court discretionary and original 
review of district court decisions, or 
to appellate court review of lower 
tribunal orders. 

As applied to appeals, quashal is a 
potent form of dismissal. It should be 
invoked when the appeal itself is 
frivolous, dilatory, or taken in bad 
faith.'4 It is appropriate when the 
behavior of the appellant or peti- 
tioner is sufficiently egregious to call 
into play the sanctions in Rule 9.410 
or §59.33, Florida Statutes (1979) (see 
below). A prayer in such instance 
might read: 


This appeal being frivolous and dilatory, it 
should be quashed. 


The second usage of quashal is in 
review of district court decisions 
under the Supreme Court's discre- 
tionary (formerly certiorari) and 
original jurisdiction. See, e.g., State 
v. Arthur, 390 So.2d 717 (Fla. 1980) 
(district court decision approved in 
part and quashed in part, case 
remanded with directions to reverse 
order denying bail and to remand for 
further proceedings consistent with 
opinion). The term “quashal” in this 
context is akin to “reversal” of a trial 
court judgment under a reviewing 
court’s mandatory appellate juris- 
diction (see below). To illustrate: 


The decision of the district court should be 
quashed and the case remanded with 
directions to reinstate the judgment of the trial 
court.!5 

The final usage of quashal is in 
appellate court review of the orders, 
actions, and proceedings of trial 
courts and agencies. In this context, 
the term is stronger—and more 
pejorative—than the term “vacate” 
(see below). Quashal is appropriate, 
for example, in common law certio- 
rari proceedings, when the lower 
tribunal is alleged to have departed 
from the essential requirements of 
the law. See, e.g., New-Press Pub- 
lishing Co., Inc. v. Gadd, 388 So.2d 
276 (Fla. 2d D.C.A. 1980) (petition 
for certiorari granted, lower court 
order quashed, and cause remanded 
for proceedings consistent with 


Everett P. Anderson is a sole practitioner in 
Tallahassee, specializing in appeals. A 
member of the Florida Appellate Rules 
Committee, Anderson chaired the 


subcommittee that drafted the new appellate 
rules and accompanying commentary 
following adoption of amended Article V of 
the state constitution in March, 1980. He 
presently chairs The Florida Bar Journal 
Editorial Board. 
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opinion). Quashal should be sought 
when the jurisdiction of the lower 
tribunal to enter an order is chal- 
lenged.'® The proceedings them- 
selves may be quashed on common 
law writ of certiorari when a lower 
tribunal proceeds in a cause without 
jurisdiction.'!? Likewise, quashal of 
the trial court order is proper when 
the court acts in violation of an 
appellate court’s mandate. A prayer 
illustrating this usage of “quashal” 
follows: 

The trial court departed from the essential 
requirements of the law in denying the 
Appellant newspaper its motion for protective 


order. Accordingly, the order denying the 
motion should be quashed. 


Reinstatement 

Complaints, injunctions, appeals 
and indictments are examples of 
proceedings and pleadings that may 
be reinstated following dismissal. 
The prayer is appropriate when judi- 
cial action is invoked to restore the 
status quo ante. Reinstatement is 
frequently used in conjunction witha 
prayer to vacate a prior order. For 
example: 

The indictment was not defective for failure 
to allege that the accused is a human being. 
Accordingly, the order dismissing the 


indictment should be vacated and the 
indictment reinstated. 


Remand 


Open any issue of Southern 
Second, and the vast majority of re- 
versal decisions will also require 
remand for some further action by 
the lower tribunal. A case may be 
remanded with a general instruction 
for “further proceedings consistent 
with this opinion” or for implementa- 
tion of specific instructions, such as 
to grant a motion to suppress, to enter 
an order of reinstatement, to grant a 
new trial, to correct a clerical error, 
or to determine whether an award of 
attorneys’ fees is appropriate. 


anger may lurk in a 

“further proceedings” 

remand. Faced with a 

“further proceedings” 

opinion that is less than 
precise, the appellate lawyer can (1) 
move for rehearing or clarification 
pursuant to Rule 9.330; (2) move for 
withdrawal or recall of the mandate 
before the end of the appellate 
court’s term if the error is purely 
ministerial or clerical in nature;!® or 
(3) let the mandate issue and hope for 
a favorable interpretation from a trial 
judge who has just been reversed. 
The attorney may find further solace 
in a Rule 1.540(b) motion!® with the 
trial court or in a second appeal 
following further proceedings. But 
the careful practitioner, sensitive to 
these time-consuming and expensive 
possibility will try to avoid an ambig- 
uous “further proceedings” opinion 
by telling the appellate court pre- 
cisely what steps should be taken by 


the lower tribunal upon remand. 
Thus: 


Reversal 

Reversal figures in the vast 
majority or appellants’ prayers to 
higher courts. The term is properly 
applied to final judgments, to trial 
court and agency orders, and to 
district court decisions reviewed 
under the Supreme Court’s manda- 
tory appellate jurisdiction. 

When praying for reversal, the 
attorney should remember that 
appellate courts are sensitive to their 
counterparts on the lower bench. 
One practical result is that the 
appellate court may dispense with is- 
suance of the mandate under 
appropriate circumstances.22 A 
more prevalent result is that the 
reviewing court will routinely 
decline to enter judgment for the 
ultimate relief sought, knowing that 
the lower court can be relied upon to 
enter an appropriate judgment when 
the single word “reversed” appears at 
the end of the appellate decision. 
Such is the probable consequence 
when the appellant phrases the 
prayer in this manner: 

The judgment of the trial court should be 
reversed. 

n rare occasions, how- 
ever, one or more of 
the parties may request 
that the appellate court 
enter its own judgment 
for the ultimate relief sought.2! This is 
proper when there has been pro- 
tracted litigation involving one or 
more previous appeals or when the 


AMORTIZATION 
SCHEDULES 
$3.00 Prepaid - 10 for $20.00 


AMOUNT OF RATE TERM 
LOAN 


$ % $ 


trial court has shown a disinclination 
to obey a previous mandate. A 
sample prayer in such instance might 
read: 


This litigation has involved one previous 
appeal and protracted additional trial pro- 
ceedings following issuance of this court’s 
earlier mandate. In the interest of justice and 
judicial economy, this court should render its 
decision reversing the judgment of the trial 
court and should enter its judgment providing 
that the Appellee forthwith surrender custody 
of the child to the Appellant. 
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Sanctions 


Prayers for sanctions raise 
questions of psychology more than 
phraseology. 

The starting point is Rule 9.410. It 
authorizes an appellate court to 
impose these sanctions following ten 
days’ notice: reprimand, contempt, 
striking of briefs or pleadings, 
dismissal of proceedings, costs, 
attorneys’ fees, or other sanctions. 
See also Fla. Stat. §59.33 (1979). 


Expert testimony for plaintiff or defense in 
litigation arising out of police action/conduct, 
jail incidents and negligence involving physical 
security of premises and security guards. 
Qualified in arbitrations, special master 
proceedings, civil service hearings, workman's 
compensation court, circuit court and federal 
district court. 


Dr. William J. Bopp 
1400 S.W. 21st Lane 
Boca Raton, FL 33432 
(305) 395-4830 


646 THE FLORIDA BAR JOURNAL/OCTOBER 1981 


| 


No attorney should pray for 
imposition of these sanctions, 
however, before reviewing the 
decision of the Fourth District Court 
of Appeal in Dubowitz v. Century 
Village East, Inc., 381 So.2d 252 (Fla. 
4th D.C.A. 1979). In Dubowitz, the 
appellee moved to strike an 
unspecified pleading of the appellant. 
The appellant responded by filing a 
cartoon from the New Yorker, repro- 
duced in the body of the opinion. 
The court was not amused. Declaring 
that it was suffering from “acute 
motion sickness,” the court noted 
that of 51 motions filed on one day, 
“over thirty .. . ranged from the un- 
necessary to the ludicrous.” The 
judges also pointed out that motions 
were being used as “a vehicle for the 
expression of venomous _ ill-will 
towards opposing counsel”; others 
were filed purely to toll time under 
Rule 9.300(b). The court warned: 
Don’t ask for sanctions due to 
frivolous motions. “We wish to make 
that determination for ourselves.”22 

The lesson of Dubowitz and of 
other recent sanction decisions’ is 
clear. Counsel should properly move 
for dismissal or quashal if there has 
been a substantial and unexcused de- 
lay or other noncompliance in a criti- 
cal aspect of the appellate proceed- 
ings. A prayer in such instance might 
read: 

The Appellant’s brief is 45 days overdue and 
the record is 65 days overdue. No motion for 
extension has been filed. The appeal is 
patently frivolous and dilatory. The court 
accordingly should quash the appeal or 
impose other appropriate sanctions as 


provided in Rule 9.410 and Section 59.33, 
Florida Statutes (1979). 


Any other noteworthly procedural 
flaw or lawyer misconduct, particu- 
larly the common failure to cite to 
the record, should be handled as 
briefly and decorously as possible in 
the introductory text of the brief or in 
an appropriate footnote. This is 
preferable to stoking the motion glut 
that threatens to choke the appellate 
courts. 
Vacation 

udgments, orders, deci- 
sions, stays, sentences, 
convictions, man- 
dates—practically any 
judicial action may be 
withdrawn, set aside, and vacated. 
Both trial?* and appellate®® courts 
may “vacate” their own orders and 
judgments because of mistakes, over- 
looked facts or other compelling 
reasons. Appellate courts also 


employ the term in their review 
of lower tribunal orders. See, e.g., 


Andrews v. State, 392 So.2d 270. 


(Fla. 2d D.C.A. 1980) (judgment and 
sentence vacated and case remanded 
to court below with instructions to 
dismiss information); State v. 
Harden, 384 So.2d 52 (Fla. 2d D.C.A. 
1980) (order dismissing indictment 
vacated, indictment reinstated). 
Appellate courts sometimes use 
the terms vacation and _ reversal 
interchangeably, particularly in their 
review of summary judgments.”® 
Reversal carries with it, however, a 
greater degree of finality. It implies 
that the appellate court considered 
the matter on the merits. Reversal 
frequently signals an end to the 
judicial labor, requiring no action on 
the part of the trial court other than 
entry of a judgment in accordance 
with the appellate court’s decision. 
In contrast, the term “vacate” is 
often used when the appellate court 
is asked to set aside a lower court’s 
action on some technical or 
procedural ground that does not 
reach the merits proper, such as the 
presence of contested material facts 
in the summary judgment context. 
Note also that the lower tribunal 


actions following an order of vaca- 
tion are frequently more than 
ministerial, requiring additional 
formal proceedings. 

A perfect example of this distinc- 
tion will be found in Rice v. Arnold, 
54 So.2d 114 (Fla. 1951), cert. den. 
342 U.S. 946. In Rice, the United 
States Supreme Court “vacated” a 
decision of the Florida Supreme Court 
and remanded the cause to that tri- 
bunal for reconsideration in light of 
subsequent decisions. The Florida 
Supreme Court stated: 

The language employed in the mandate 
would seem to clearly indicate that no final 
adjudication was intended. The use -of the 
word “vacated” instead of the usual term 
“reversed” and the direction that we re- 
consider the case suggest that our original 
judgment should be regarded as re-opened for 
further study of the question presented and 


that our views of the law should be 
reconsidered in the light of cited opinions. 


As a result of that examination, the 
court determined that it should 
withdraw, vacate and set aside its 
former opinion and judgment.?’ 
Here, then, is asuggested prayer to 
put the term “vacate” in perspective: 
The record discloses the existence of 
competent, substantial evidence in support of 
the Appellant’s contention that the Appellee 
was contributorily negligent. The negligence 
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Prayerbook 


of the Appellee is a contested issue of material 
fact. Accordingly, the trial court erred in 
granting summary judgment for the Appellee. 
The summary judgment should be vacated 
and the case remanded for trial. 


Conclusion 


My purpose has been to compile a 
modest prayerbook, not an exhaus- 
tive encyclopedia. Prayers are limit- 
less in their variety, depending on 
facts and law of the case. It is the law 
and facts that determine the ultimate 
result on appeal, and appellate judges 
can usually be relied upon to fashion 
rough justice even in the face of a 
carelessly drafted prayer. But well 
conceived and drafted prayers help 
crystallize the correct result in the 
judges' deliberations, saving court 
time and client money. Prayers for 
relief are thus as critical to the ap- 
pellate lawyer as closing arguments 
are to the trial lawyer. Like closing 
arguments, they should be prepared 
before, not after, the balance of the 
work product. They deserve nothing 
less than the lawyer’s finest effort. 0 


‘Compare Hillery v. State, 391 So.2d 777 
(Fla. 4th D.C.A. 1980) with Smith v. Smith, 382 
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So.2d 1242 (Fla. 2d D.C.A. 1980). 


2See State Board of Medical Examiners v. 


Rogers, 387 So.2d 937 (Fla. 1980). 


3Miami Beach v. Poindexter, 96 Fla. 811, 


119 So. 136 (1928). See generally 2 Fa. Jur. 2d 
Courts and Judges, §128. 

actuality, PCA’s are frequently 
accompanied by an opinion, and sometimes 
even a dissenting opinion. See, e.g.,Witt v. 
State, 387 So.2d 922 (Fla. 1980); Palatka 
Abstract and Title Guaranty, Inc. v. Citizens 
Commercial Bank of Tallahassee, 392 So.2d 
348 (Fla. lst D.C.A. 1981); In re Estate of 
Fishbine, 388 So.2d 292 (Fla. 4th D.C.A. 1980). 

5Fia. Const. art. V, §3(b)(3). See Dodi 
Publishing Co. v. Editorial America, $.A., 385 
So.2d 1369 (Fla. 1980); Jenkins v. State, 385 
So.2d 1356 (Fla. 1980). 

6St. Paul Title Ins. Co. v. Davis, 392 So.2d 
1304 (Fla. 1981). 

See, e.g., Lienard v. DeWitt, 153 So.2d 302 
(Fla. 1963) (decision relied on as basis for 
conflict certiorari overruled). Shor v. Paoli, 
353 So.2d 825 (Fla. 1977) (Supreme Court over- 
ruled prior inconsistent district court opin- 
ion, approving decision of district court under 
review). 

‘See, e.g., Quest v. Joseph, 392 So.2d 256 
(Fla. 3d D.C.A. 1981) (district court receded 
from holding in prior decision, affirming 
judgments of trial court). 

generally TRawick, FLoripA PRACTICE 
AND PrOocEDuRE (1978 ed.), §§8-25, 28-4, 33-5. 
But see Finney v. Wonder Development 
Corp., 392 So.2d 583 (Fla. 5th D.C.A. 1981 (lis 
pendens “discharged”. 

0The term “discharged” has other meanings 
in the appellate context. Prisoners may be 
discharged from custody and sureties 
discharged from their bonds. 

"See generally 3 Fia. Jur. 2d Appellate 
Review, §§214 et seq. 

"See generally 3 Fta Jur. 2d Appellate 
Review, § 373. 

'SAs an alternative to this prayer, the 
appellate court might be asked to remand the 
cause (1) with directions to the trial court to 
modify the order as directed or (2) for the 
entry of a proper order. Id. 


See Fia. Stat. § 59.33 (1979). See also 
commentary to Fla.R.App.P. 9.300. 

'STf the Supreme Court grants such a prayer, 
the mandate of the district court previously 
issued is withdrawn, its opinion and judgment 
vacated, and the opinion and judgment of the 
Supreme Court made the opinion and 
judgment of the district court. See, e.g., 
Fischer v. Jefferson Ins. Co., 166 So.2d 453 
(Fla. 3d D.C.A. 1964). 

'6 See, e.g., Teleprompter Corp. v. Hawkins, 
384 So.2d 648 (Fla. 1980) (order of Public 
Service Commission quashed as beyond its 
jurisdiction). 

'T See, e.g., Jacksonville, T. & K.W.R. Co. v. 
Boy, 34 Fla. 389, 16 So. 290 (1894). 


'8See 2 Fia. Jur. 2d Appellate Review, § 
407. 


'8This procedure replaces the petition for 
writ of error coram nobis, which formerly was 
the only means to vacate or modify a trial court 
judgment following issuance of the appellate 
court's mandate. Compare Deauville Realty 
Co. v. Tobin, 120 So.2d 198 (Fla. 3d D.C.A. 
1960), cert. den. 127 So.2d 678, with Avant v. 
Waites, 295 So.2d 362 (Fla. Ist D.C.A. 1974). 


20See Fla.R.App.P. 9.340(a). 


21See, e.g., Wright v. Board of Public 
Instruction, 100 So.2d 403 (Fla. 1957); Lang v. 
Lang, 293 So.2d 721 (Fla. 3d D.C.A. 1974). 
22381 So.2d at 254. 


°3F.g., Gantt v. Volusia County Health 
Facilities, 360 So.2d 687 (Fla. 1978); Catron 
Beverages, Inc. v. Maynard, ___ So.2d 
(Fla. lst D.C.A. 1981, Case No. V V-472, March 
13, 1981); Cain v. Hudson, 371 So.2d 1098 (Fla. 
Ist D.C.A. 1979); Winstead v. Adams, 363 
So.2d 807 (Fla. Ist D.C.A. 1978). 

4Fla.R.Civ.P. 1.540(b). 

>See generally 3 Fia. Jur. Appellate 
Review, $401. 

26Compare Palmerton v. Evans, 391 So.2d 
767 (Fla. 2d D.C.A. 1980) (summary judgment 
“reversed”) with Lee v. Dunnigan, 384 So.2d 
165 (Fla. 2d D.C.A. 1980) (summary judgment 
“vacated”). 

2754 So.2d at 102. 
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Adjustable rate 
mortgages: Fundamental 
new directions in 
residential mortgage 
lending 


Part | 


Mortgage lenders are beginning to 
introduce a wide variety of adjust- 
able rate mortgage plans, as 
authorized by recent rules adopted 
by the Federal Home Loan Bank 
Board and the Comptroller of the 
Currency. Where does the attorney 
begin in evaluating an adjustable 
mortgage loan plan? 

In the first part of this two-part 
article, the author presents an in- 
depth view of the new adjustable 
rate mortgage rules. In the second 
part, to be published in the Novem- 
ber issue of the Journal, the author 
gives examples of ARM _ plans 
recently introduced. In addition, he 
discusses how to evaluate adjustable 
mortgage loans from the consumer's 
perspective, and lists additional legal 
concerns for the lender’s counsel. 


By Paul T. Scheuerman 


In April of this year, the Federal 
Home Loan Bank Board (FHLBB) 
unveiled its long-awaited rule setting 
forth the limitations (if that word is 
accurate) applicable to adjustable 
mortgage loans made by federal 
savings associations.' The FHLBB 
followed in July with its rule on grad- 
uated payment adjustable mortgage 
loans.2 The Office of the Comptroller 
of the Currency (Comptroller) has 
adopted a slightly more restrictive 
rule on the types of adjustable rate 
mortgages that may be offered by 
national banks.’ 


The Florida Comptroller has 
entered an Order of General Appli- 
cation,‘ under the Florida “competi- 
tive equality” statute,> authorizing 
state-chartered banks to make 
adjustable rate mortgage loans, 
subject to the same restrictions 
applicable to national banks. The 
Florida Comptroller has not entered 
a corresponding order applicable to 
state-chartered savings associations, 
but the Florida Savings Association 
Act expressly recognizes the right of 
state-chartered S&L’s to make mort- 
gage loans in which the interest rate is 
changed during the term of the loan.® 

The new adjustable rate mortgage 
rules establish a regulatory frame- 
work that could bring about the most 
drastic and far-reaching changes in 
residential mortgage lending since 
the fixed-rate, fixed-payment mort- 
gage was made a standard part of 
residential lending after the Great 
Depression.’ This article gives back- 
ground to these rules, provides an in- 
depth analysis of their provisions, 
and discusses matters of interest to 
lenders, borrowers, and their counsel 
in evaluating new adjustable rate 
mortgages. 

For simplicity’s sake, the Comp- 
troller’s “adjustable rate mortgage” 
(ARM) terminology has been used in 
this article to refer to any residential 
mortgage loan in which a bank or 
savings association has the right to 
adjust the interest rate on the loan 
from time to time. If reference is 
intended to be made to a particular 
regulation, the context will clearly 
indicate whether the discussion 
refers to the Comptroller’s rule or the 
FHLBB’s rule. 


Background 


Before the Comptroller's ARM 
rule was promulgated, and before 
the entry of the Florida Comptroller’s 
Order of General Application, neither 
national nor Florida-chartered banks 
were subject to any laws or regula- 
tions specifically directed at ARM’s. 

The FHLBB’s prior regulations 
authorized only two different 
inflation-sensitive mortgages.’ The 
Variable Rate Mortgage (VRM),° 
authorized nationwide in May of 
1979, allowed interest rate increases 
annually, with a maximum increase 


of one-half of one percent (0.5%) per 
year, and a maximum net increase of 
2.5 percentage points over the life of 
the loan. Changes to the interest rate 
on VRM'’s were tied to the FHLBB’s 
national cost-of-funds index for 
FSLIC-insured institutions. 

In April of 1980, the FHLBB 
authorized the renegotiable rate 
mortgage (RRM).'® As initially estab- 
lished, the RRM was an automatically 
renewing short-term loan of three, 
four, or five years, secured by along- 
term mortgage. The FHLBB later 
revised the rule,'! in light of concern 
about possible intervening lien prob- 
lems, to allow a single, long-term 
note matching the term of the mort- 
gage, in which the interest rate 
changed on each third, fourth, or 
fifth anniversary date. The maximum 
rate adjustment on RRM loans from 
one term to the next was 0.5 percent 
per year of the loan term (for 
example, the interest rate on a three- 
year RRM could rise by one and one- 
half percentage points on the rate 
adjustment date), and the interest 
rate could never increase more than 
five percentage points above the 
initial interest rate. Changes to the 
interest rate on RRM’s were tied to 
changes in the FHLBB’s monthly 
index of the national average con- 
tract interest rate for all major lenders 


Paul T. Scheuerman is an associate with the 
Tampa office of Holland & Knight. He re- 
ceived his B.B.A. degree from Notre Dame 
University in 1974 andchis J.D. from Stetson 
University College of Law in 1977. A substan- 
tial part of his practice is in the arca of banking 
law. He writes this article on behalf of the 
Corporation, Banking and Business Law 
Section, Sylvia Walbolt, chairman, and David 
G. Mulock, editor. 
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on the purchase of previously 
occupied dwellings (hereafter called 
the FHLBB Mortgage Contract Rate 
index). 

The FHLBB’s VRM and RRM 
rules were criticized as being too 
restrictive in terms of the frequency 
and magnitude of permitted interest 
rate adjustments, as compared to 


other forms of ARM’s being offered 
by unregulated lenders such as mort- 
gage bankers and some sstate- 
chartered banks and savings asso- 
ciations. 

More significant, however, in 
shaping the final form of the ARM 
rules were the serious financial diffi- 
culties of the thrift industry, and the 
impact of these difficulties on the 
projected availability of mortgage 
funds during the 1980s, a decade 
predicted to be a period of unprece- 
dented housing demand. To some 
industry observers, the very financial 
viability of the savings association 


Comptroller of Currency 
12 CFR Part 29 


industry was at stake.!? 

On the liability side of the balance 
sheet, all depository institutions are 
paying much higher rates for money, 
in the form of money market certifi- 
cates and other borrowings, than was 
the case just a few years ago; and the 
prospects only look worse. All rate 
controls on new time deposits are 
scheduled to lapse on August 1, 1985, 
and interest rate ceilings on demand 
deposits will be eliminated no later 
than April 1, 1986.'° On the asset side, 
savings associations, which histori- 
cally have been the dominant source 
of all mortgage loans in the U.S., 


Federal Home Loan Bank Board 
12 CFR Part 545 


Applicability of Rule: 


Limits on Rate Changes: 


Frequency of Increase: 


Maximum Amount of Periodic Increase: 


Minimum Amount of Periodic Adjustment: 


Amount of Overall Increase Permitted 


Decreases: 


Carryover of Index Changes: 


Indices Permitted: 


not less than 6 months. [§ 29.5(a)]. 
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Applies to any loan to finance or refinance the 
purchase of and secured by a lien on a one-to- 
four family dwelling, in which lender has the 
right to adjust the interest rate from time to 
time. 


[§ 29.9]. 


Rate increases permitted at regular intervals of 


Rate increases may not exceed 100 basis points 
(1 percentage point) per 6 month period. If 


interval between rate adjustments exceeds 6 
months, rate may increase 100 basis points 


times number of whole 6-month periods, but 


no single rate increase may exceed 500 basis 


points (5 percentage points). [§ 29.5(b)]. 


Banks may establish any minimum interest 
rate change limitations. [§ 29.5(c)(3)]. 


Rule establishes no limit on amount of overall 
rate increase permitted over life of loan. [§ 
29.5(b)]. 


Decreases warranted by decreases in index are 
mandatory, except to the extent that any 
increase was not implemented either at bank’s 
option or because of limits on the amount of 
periodic increases imposed by rule. Banks 
may choose to decrease rate at any time and by 
any amount. [§ 29.5(b); §29.5(c)(2)]. 


Rate changes not implemented because they 
would exceed the maximum permitted 
adjustment may be carried over to succeeding 
period, to the extent not offset by subsequent 
changes of the index in the opposite direction. 


[§ 29.5(c)(4)]. 


The index must be one of the following: 

1. FHLBB’s index of national average 
contract interest rate on the purchase of 
previously-occupied dwellings; or 


2. The FRB’s monthly average yield on 
Treasury securities having a 3-year maturity; 
or; 


Applies to any mortgage loan ona one-to-four- 


family dwelling and occupied by the 
borrower, in which the lender has the right to 
adjust the interest rate. [§545.6-4a(b)]. 


Rule establishes no limit 


Rule establishes no limit. 


Associations may establish minimum rate 
increments. 


Rule establishes no limit on amount of overall 
rate increase permitted over life of loan. 


Associations may decrease interest rate by any 


amount at any time. [§545.6-4a(c)]. 


If associations voluntarily establish limits on 
rate increases in the loan documents, they may 
also provide for carryovers. FHLBB rule does 


not limit rate increases. [§545.6-4a(c)(1)]. 


Association may use any interest rate index 
that is readily verifiable by the borrower and is 
beyond control of the association, including: 


1. FHLBB’s index of national average 
contract interest rate on the purchase of 
previously occupied dwellings; 


2. FHLBB’s index of average cost of funds 
to FSLIC-insured associations, either for all 
FHLBB Districts, or for a particular District or 
Districts. 


i 
4 
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have large portions of their loan port- 
folios tied up in fixed-rate, low- 
yielding, long-term mortgages. 

This enormous disparity in rate 
flexibility between the asset and 
liability sides of the balance sheet, 
coupled with the tendency of deposi- 
tory institutions to borrow in the 
short term (with rates rising sharply) 
and lend over the long term, has 
called into question the fundamental 
investment strategy of the mortgage 
lending industry. Daniel B. Green, 
president of First Federal Savings 
and Loan Association of Philadelphia, 
probably expressed the current senti- 


ments of the entire thrift industry 
when he commented to the FHLBB 
during the ARM rulemaking process: 
“The making of a long-term, fixed- 
rate mortgage should be declared an 
unsound and_ unsafe practice.” 

Clearly, fundamental changes 
were needed, and the regulators 
responded. 


The new ARM rules 


A side-by-side comparison of the 
more significant provisions of the 
Comptroller's and the FHLBB’s 
ARM rules are shown on the follow- 
ing chart: 


Comptroller of Currency* 
12 CFR Part 29 


Comptroller's rule. In summary, 
the Comptroller’s rule applies to any 
loan to finance or refinance the pur- 
chase of and secured by a lien on a 
one-to-four-family dwelling, includ- 
ing a condominium, cooperative or 
mobile home, in which the bank has 
the right to adjust the interest rate. 
Although this definition in 12 C.F.R. 
$29.2 is broad enough to include any 
loan to a builder or other commercial 
borrower when secured by a 
purchase-money mortgage on a one- 
to-four-family dwelling, the Federal 
Register commentary accompanying 
the Comptroller’s rule suggests that 


Federal Home Loar Bank Board 
12 CFR Part 545 


Limits on Negative Amortization: 


Costs at Adjustment Date: 


Prepayment Penalty: 


Notice of Adjustment: 


Assumptions: 


Demand and Balloon Mortgages: 


Disclosure Requirements: 


3. FRB monthly average of weekly auction 
rates on 6-month Treasury bills. If this index is 
used and the bank adjusts the interest rate less 
frequently than every 6 months, a moving 
average of this index must be used. [§ 29.4]. 


The amount of negative amortization may not 
exceed 1% of the principal amount outstanding 
at the beginning of a fixed-payment period 
times the number of whole 6-month periods 
between rate adjustments, and in no event 
may the amount of negative amortization 
exceed 10% of the principal amount outstand- 
ing at the beginning of the period. The amount 
of the payment must be adjusted at least 
every 5 years to a level sufficient to amortize 
the outstanding principal over the remainder 
of the original term, which may not exceed 30 
years. [§ 29.5(d)]. 


The bank may not charge the borrower any 
new closing costs or processing fees for any 
change in interest rate on an ARM. 
[§ 29.5(c)(5)]. 


No prepayment penalty may be imposed at 
any time beginning 30 days before the first 
interest rate adjustment date. [§29.6]. 


At least 30 days but no more than 45 days 
notice of adjustment required. [§ 29.8(b)]. 


Banks not required to allow ARM 
assumptions, if note contains a due-on-sale 
clause. State law limitations on validity or 
enforceability of due-on-sale clauses expressly 


preempted. [§ 29.7]. 


Both the note and the loan application must 
contain a special legend warning that on 
demand or at maturity, borrower may be 
required to refinance loan at market rates, 
which may be considerably higher. [§ 29.2 
and § 29.8(c)]. 


See text of this Article. [§ 29.8]. 


3. FRB’s monthly average of weekly 
re age rates on 3-month or 6-month Treasury 
ills. 


4. FRB’s monthly average yield on 
Treasury securities adjusted to a constant 
maturity of one, two or five years. [§545.6- 
4a(c) (2)). 


No limit on amount of negative amortization, 
provided: (a) loan term may not exceed 40 
years; (b) initial payment amount must be 
sufficient to amortize loan at beginning of loan 
term; and (c) the amount of the payment must 
be adjusted at least every 5 years to a level 
sufficient to amortize the loan over the 
remaining term of the loan. For purpose of 
determining compliance with loan-to-value 
ratio limitations, the FHLBB will assume _ 
continued compliance, where the original 
loan-to-value ratio met the requirements 
of §545.6-2(a).° [§545.6-4a(b)]. 


Association may not charge any cost or fee in 
connection with regularly scheduled 
adjustment. [§ 545.6-4a(d)]. 


No prepayment penalty may be imposed at 
any time. [§545.6-4a(b)(4)]. 


At least 30 but not more than 45 days notice of 
adjustment required. [§545.6-4a(d)]. 


ARM rule does not specifically preempt state 
law limitations on due-on-sale clauses. But see 
12 CFR $545.8-3(f), and 46 Fed. Reg. 39123 
(July 31, 1981). 


The FHLBB has proposed a similar rule. See 
46 F.R. 37714 (July 22, 1981). 


See text of this Article. [§545.6-4a(f)]. 


°“Payment-capped” mortgages by 
national banks are not subject to the limits 
outlined in this column. See 12 CFR § 29.9. 


* Different rules on negative amortization 


apply to “graduated payment adjustable 
mortgage loans.” [§545.6-4b]. 
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such “business purpose” loans are not 
covered.' Resolving this ambiguity 
is especially important because the 
interest rate on loans to home builders 
usually floats with the bank’s prime 
rate, which is not an index authorized 
by the Comptroller for ARM loans. 
The legal staff of the Comptroller’s 
office is expected to issue an inter- 
pretive letter resolving this issue in 
the near future. 

It is clear, however, that national 
banks may no longer make purchase 
money residential construction loans 
to consumers that float with prime. 
This rule applies equally to Florida- 
chartered banks.!5 

The Comptroller’s ARM _ rule 
permits the interest rate to increase 
up to one percentage point every six 
months, and imposes no overall limit 
on the amount the interest rate may 
rise over the life of the loan. Changes 
to the interest rate onan ARM may be 
tied to one of three indices: the six- 
month Treasury Bill rate, the three- 
year Treasury Securities rate, or the 
FHLBB’s Mortgage Contract Rate 
index. 

Any national bank that wishes 
to offer a mortgage plan containing 
limits on payment increases rather 
than on interest rate increases (so- 
called “payment-capped mort- 
gages’) must give the Comptroller 
60-days notice before initiating such 
a plan.'® This notice requirement for 
payment-capped mortgages is an 
interim measure; the Comptroller 
plans to adopt a separate rule govern- 
ing payment-capped mortgages in 
the near future. A series of inter- 
pretive letters recently issued by the 
Comptroller offers general guidance 
on the design and drafting of pay- 
ment-capped mortgages and dis- 
closure documents.!*4 

The Comptroller’s rule allows the 
bank to change the rate of interest on 
an ARM more frequently than the 
amount of the monthly payment. For 


example, the interest rate might be 
adjusted at six-month intervals, while 
the monthly payment is changed 
annually, biannually, or even less 
frequently. When this occurs, the rate 
at which loan principal is reduced 
will vary from that determined by 
use of a standard amortization 
schedule. The rate of amortization 
(principal repayment) will increase 
when the interest rate decreases 
more frequently than payment 
changes are implemented. 

On the other hand, if the interest 
rate increases without a correspond- 
ing change in the amount of the 
monthly payment, the rate of 
principal reduction decreases. 
Depending on the interest rate and 
payment change limitations, the 
outstanding principal balance may 
actually increase over time, as 
accrued but unpaid interest is added 
to principal. This condition is known 
as “negative amortization.” The 
Comptroller’s rule permits negative 
amortization, subject to certain limits 
shown in-the chart, and the rate of 
amortization at the beginning of the 
loan may even be negative. The 
Comptroller’s rule specifically 
preempts state laws which may 
prohibit the charging of interest on 
interest.!7 

In balloon or demand mortgage 
loans secured by a purchase money 
mortgage on a one-four family 
dwelling, the Comptroller’s rule re- 
quires that a special legend be placed 
on or affixed to the loan application 
and the promissory note.'® The 
legend warns that the borrower may 
be required to refinance the loan at a 
time when market rates are consider- 
ably higher. The legend requirement 
applies even if the loan is at a fixed 
rate. Any mortgage containing a call 
option is also subject to this special 
notice requirement. For example, the 
legend is required for certain loans 
originated for sale to the Federal 
National Mortgage Association 
(FNMA), because FNMA currently 
requires that a seven-year call option 
be contained in mortgages the 
association purchases from lenders 
located in states (including Florida) 
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in which due-on-sale clauses have 
been held to be unenforceable.!84 

The Comptroller’s rule establishes 
a rather comprehensive model ARM 
disclosure form,!® which must be 
given on the earlier of (i) the date on 
which the bank first provides a 
prospective borrower with written 
information concerning residential 
mortgage loans available from the 
bank; or (ii) the date on which the 
lender gives the prospective bor- 
rower a loan application. This ARM 
disclosure includes general informa- . 
tion about the ARM, its key terms, 
including the frequency and maxi- 
mum amount of any periodic interest 
rate increase, the index chosen, anda 
10-year semiannual history of the 
index. 

The disclosure also must include a 
limited “worst case” example of 
potential rate increases, showing 
how the payments would change on 
a $10,000 loan made at a rate offered 
by the bank during the preceding 12 
months, if the interest rate increased 
as rapidly as possible by 10 percent- 
age points. This example is designed 
to give the borrower a means to 
calculate how his or her payments 
could change: The borrower simply 
multiplies the payment amounts 
shown in the disclosure by the 
number of times that the borrower’s 
proposed loan exceeds $10,000. The 
example of a hypothetical $10,000 
loan may not be omitted, but the rule 
permits the bank to give other 
examples of potential interest rate 
and payment changes. The bank may 
choose, for example, to provide an 
illustration using the amount of the 
proposed loan as a basis for dis- 
closure. 

FHLBB’s_ rule. The FHLBB’s 
“adjustable mortgage loan” rule 
completely replaces the former 
VRM and RRM regulations. The 
FHLBB rule contains no limit on the 
amount or frequency of interest rate 
increases, and provides savings asso- 
ciations with more indices to choose 
from than does the Comptroller’s 
rule. The FHLBB’s regional cost-of- 
funds indices are available for the 
first time to all federal associations, 
and seems likely that many savings 
associations will begin using a cost- 
of-funds index. No limit is placed on 
the amount of negative amortization 
permitted under the loan plan, 
provided that the loan initially meets 
the FHLBB’s loan-to-value limita- 
tions; the amount of the payment is 
adjusted at least every five years toa 


: 
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level sufficient to amortize the loan 
over the remaining term; and the loan 
term does not exceed 40 years. 

In July, the FHLBB authorized 
savings associations to offer grad- 
uated payment adjustable mortgage 
loans (“GPAML’s”).?° This new regu- 
lation extends the interest rate adjust- 
ment feature of the FHLBB’s ARM 
rule to graduated payment mort- 
gages. In _ traditional fixed-rate 
graduated payment mortgage loans, 
such as under various FHA-245 plans, 
the monthly payment at the begin- 
ning of the loan is insufficient to 
amortize the loan. Such plans are 
designed to enable a borrower who 
could not otherwise qualify for 
financing, but whose income is 
expected to rise, to obtain a 
mortgage loan. 

The GPAML regulation allows the 
lender to adjust the rate of interest 
periodically on such loans, thereby 
compounding the amount of 
negative amortization that can occur. 
The GPAML regulation is identical in 
most respects to the FHLBB’s 
general ARM regulation. The only 
significant additional restriction is 
that the monthly payment in a 
GPAML must, within 10 years from 
the date of loan closing, rise to a level 
sufficient to amortize the loan at the 
then-existing interest rate and loan 
balance over the remaining term. 

The FHLBB’s ARM disclosure is 
the weakest portion of the rule. The 
first part of the credit-shopping 
notice is a long required statement 
describing the regulator’s general 
concept of an “adjustable mortgage 
loan (AML).” Some portions of this 
required introductory statement, 
such as those describing the associa- 
tion’s right to offer AML’s which may 
become “negative amortizing” or in 
which the loan term may be 
extended, probably will not apply to 
many AML’s offered by savings 
associations, and this format is likely 
to confuse borrowers. In the portion 
of the disclosure describing the key 
terms of the loan, the FHLBB’s rule 
only sets up a basic outline of what is 
required, in contrast with the Comp- 
troller’s rule, which provides the full 
text of a model disclosure form. 

The FHLBB rule does not require 
the lender to disclose a recent history 
of the performance of the index 
selected by the lender; this is a serious 
omission, because it cuts down on the 
likelihood that a consumer will be 
able to make an informed choice as 
to this important aspect of any AML. 


Nor does the rule require the asso- 
ciation to give a limited “worst case” 
example of rate and payment 
increases. Instead, the text of the rule 
states only: “Set out an example of 
the operation of all of the features of 
the type of AML to be offered to the 
borrower, including, where appro- 
priate, the use of a table.”?! The com- 
mentary accompanying the rule is no 
more specific. Hopefully, associa- 
tions will use the flexibility provided 
by this rule to provide borrowers 
with a meaningful example of 
potential payment and interest rate 
changes. 


'46 Fed. Reg. 24148 (April 30, 1980), 
amending 12 C.F.R. Part 545. The FHLBB 
made clarifying and corrective amendments 
to this regulation in July. 46 Fed. Reg. 37625, 
37627 (July 22, 1981). 

246 Fed. Reg. 37625 (July 22, 1981), creating 
12 C.F.R. §545.6-4b. 

346 Fed. Reg. 18932 (March 27, 1981), 
creating 12 C.F.R. Part 29. : 

4Order of General Application, Adjustable 
Rate Mortgages, Florida Department of Bank- 
ing and Finance, May 6, 1981. The author has 
reservations about the procedural aspects of 
the Department’s proceeding by way of an 
order of general application, because the 
order would probably be classified as a “rule” 
under Fa. Stat.. §120.52(14), but was 
adopted without following the procedural 
requirements of §120.54. Hopefully, the 
Department will adopt a rule consistent with 
the ARM Order of General Application. In any 
event, the author does not believe that the 
Florida Comptroller’s ARM order authorizes 
state-chartered banks to exercise any power 
that they did not previously possess. 

5F xa. Stat. §655.061, (Supp. 1980). 

®Fia. Stat. §665.0731(3), (Supp. 1980) 
(effective July 1, 1980). 

7See Cowan & Foley, New Trends in Resi- 
dential Mortgage Finance, 13 Rea Prop. 
Pros. & Tr. J. 1075, 1076 (1978). See also, 
Barnett, Alternative Mortgage Instruments: 
How To Maintain Secured Lender Status, 96 
BANKING L.J. 6 (1979). These articles provide 
an excellent discussion of some of the basic 
forms of alternative mortgage instruments, 
and legal issues associated with these forms. 

‘The FHLBB’s in-depth study of ARM's 
began in 1976, and a comprehensive report 
was prepared. THE ALTERNATIVE MORTGAGE 


INSTRUMENT RESEARCH Stupy, FHLBB 
(Kaplan, ed., 1977) (3 volumes). 

944 Fed. Reg. 32199 (June 5, 1979). 

1045 Fed. Reg. 24108 (April 8, 1980). 

145 Fed. Reg. 67059 (Oct. 9, 1980); see also 
45 Fed. Reg. 82161 (Dec. 15, 1980). 

'2Tt is not possible, within this short article, 
to give supporting statistics or to evaluate the 
overall health of the savings association 
industry. The commentary accompanying 
each of the final ARM rules provides further 
background regarding the economic pressures 
on depository institutions. 

''The Depository Institutions Deregulation 
Committee (DIDC) established August 1, 
1985, as the target date for the elimination of 
all rate ceilings on new time deposits. 46 Fed. 
Reg. 37020 (July 17, 1981). The DIDC has not 
yet established a schedule for the deregulation 
of rate ceilings on demand deposits; see 
generally Section 205, Depository Institutions 
Deregulation Act of 1980, Pub. L. 96-221, 92 
Stat. 132. 

'4Supplementary Information, Part IV(A), 
46 Fed. Reg. at 18935 (Mar. 27, 1981). 

'5 See footnote 4, supra, and relevant text. 

1646 Fed. Reg. at 18945, 12 C.F.R. §29.9. 

'6AQOpinion letters #200-202, Charles E. 
Lord, Acting Comptroller of the Currency, 
Control of Banking (P-H) §§3999.48-3999.50 
(August 4, 1981). 

'746 Fed. Reg. at 18944, 12 C.F.R. §29.5(d). 
The Comptroller’s rule does not attempt to 
preempt state usury laws. However, to the 
extent that the “interest on interest” question is 
a usury problem, it has been solved as to resi- 
dential first mortgage loans, by the federal 
preemption of state usury laws applicable to 
such loans. Section 501, Depository Institu- 
tions Deregulation and Monetary Control Act 
of 1980, Pub. L. 96-221, 92 Stat. 132. 

1846 Fed. Reg. at 18943, 18944, 12 C.F.R. 
§29.2 and §29.8(c). The FHLBB’s ARM rule 
currently contains no similar provision, but the 
FHLBB has proposed a similar rule for balloon 
mortgage loans. See 46 Fed. Reg. 37714 (July 
22, 1981). Contrast Fa. Stat. §697.04, which 
requires that a special (different) legend be 
placed on the mortgage in a balloon payment 
loan, but exempts any first mortgage loan 
from this requirement. 

'8A First Federal S. & L. Ass’n. of Englewood 
v. Lockwood, 385 So.2d 156 (Fla. 2d D.C.A. 
1980). 

1946 Fed. Reg. 18944, 18945, 12 C.F.R. 
§29.8, and Appendix to 12 C.F.R. Part 29. 

2046 Fed. Reg. at 37625 (July 22, 1981), 12 
C.F.R. §545.6-4b. 

2146 Fed. Reg. at 37627 (July 22, 1981), 12 
C.F.R. §545.6-4a(f). 
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REAL PROPERTY LAW 


Florida Real Estate 
Time Sharing Act 


By David Kobrin 


Time sharing involves the division 
of ownership or use of a unit amonga 
number of people for a specified por- 
tion of the year, usually denoted in 
weeks or months. Prior to the enact- 
ment of the Florida Real Estate Time 
Sharing Act (“Act”),'! time sharing 
plans were governed only by a few 
provisions contained in the Condo- 
minium Act? and by Rules issued by 
the Department of Legal Affairs 
(“Rules”).3 

The Condominium Act defines a 
time sharing estate as any interest in 
the unit under which the exclusive 
right of use, possession or occupancy 
of the unit circulates among the 
various owners of time sharing 
estates in such unit in accordance 
with a fixed time schedule on a 
periodically recurring basis for a 
period of time established by such 
schedule.‘ A time sharing unit is 
defined as being a unit in which time 
sharing estates have been created.® 

If such an estate is created in any 
condominium, the Condominium 
Act prescribes statutory require- 
ments that must be met. These 
requirements generally provide that 
disclosure must be made related to 
the existence of the time sharing 
estates,® a description of the nature, 
quality and degree of the estates, and 
statements related to the minimum 
duration of one’s right to use, possess 
or occupy.” Additionally, the Condo- 
minium Act seeks to address the 
unique nature of time sharing owner- 
ship by provisions related to assess- 
ments,® partition,® and notice.'° 

The Rules, which are more specific 


in nature than the statutory provisions 
contained in the Condominium Act, 
represent an effort on the part of the 
Department of Legal Affairs to 


' implement the Little FTC Act.!! 
Basically, prior to the enactment of 


the Act, it was an unfair or deceptive 
act or practice for any seller of atime 
sharing plan to fail to submit to the 
Department of Legal Affairs, before 
soliciting sales, certain materials 
related to the time sharing plan and 
its method of promotion. 

Also, the Rules established require- 
ments related to recordkeeping, 
disclosure, cancellation of a time 
sharing contract, refunds, misrepre- 
sentation, sale or assignment of the 
seller’s interest, establishment of an 
escrow or posting of a surety bond 
plus an array of required disclosures. 
The Rules further prescribed that it 
was an unfair or deceptive act or 
practice if certain prohibitive acts as 
delineated in the Rules were under- 
taken.!? 


Purposes of the Act 


As the time sharing concept has 
become popular, the potential for 
manipulation and abuse has grown. 
The Florida Legislature has recog- 
nized this growing problem area by 
enacting the Florida Real Estate 
Time Sharing Act as Chapter 721 of 
the Florida Statutes, which became 
effective on July 1, 1981. The stated 
purposes of the Act are: (1) to give 
statutory recognition to real property 
time sharing in the State of Florida; 
(2) to establish procedures for the 
creation, sale and operation of time 
sharing plans; and (3) to require 
every time sharing plan offered for 
sale or created and existing in Florida 
to be subject to the provisions of [the 
Act]. 

In broad view, what the Florida 
Legislature has done is to start with 
the Rules and then provide more 
specific, stringent requirements in 
the hope of reducing possible abuse 
while consolidating the regulation of 
time sharing matters within the 
Division of Land Sales and Condo- 
miniums (“Division”), which is the 
governmental entity best suited to 
handle the difficulties of time sharing 
on a daily basis. 


The Act may be viewed as consist- 
ing of six parts: 

1. Introductory sections; 

2. Sections that relate to the sale of 
a time sharing interest; 

3. The operation of time sharing 
facilities; 

4. General statutory sections; 

5. Special sections that are most 
particular to the time sharing con- 
cept; and 

6. One section concerning regula- 
tion by the Division. 

The introductory portion of the 
Act contains sections which concern: 
the title;'4 the purposes of the new 
statute;'> the scope of the Act;'® a 
savings clause;'7 and a variety of 
definitions.'* 

Of particular note is the section 
related to the scope of the Act. This 
section mandates that the Act shall 
only apply to time sharing plans 
consisting of more than seven time 
sharing periods other than condo- 
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member of the Condominium Committee of 
The Florida Bar and advisor to the University 
of Miami Institute on Condominium and 
Cluster Housing. He also serves as adjunct 
professor of law at the University of Miami 
School of Law. 

The author gratefully acknowledges the 
assistance of Warren Trazenfeld of Broad & 
Cassel in the preparation of this article. 

He writes this column on behalf of the Real 
Property, Probate and Trust Law Section, 
Robert B. Bratzel, chairman, and Jerry E. 
Aron, editor. 


THE FLORIDA BAR JOURNAL/OCTOBER 1981 655 


A\ 
| 


x 
2 


REAL PROPERTY LAW 


minium fee ownership time sharing 
plans, except that sections as specifi- 
cally noted shall apply to all time 
sharing plans.'® Also, this section 
requires that all time sharing accom- 
modations and facilities which are 
located outside Florida, but offered 
for sale in the state, shall be subject to 
the provisions of the Act except for 
another group of sections which are 
also particularly noted.”° 

It is unfortunate that the draftsmen 
of the Act did not see fit to authorize 
specifically noncondominium time 
sharing plans and state directly that 
these plans shall be governed by the 
Act. However, the Act’s silence on 
this issue impliedly authorizes a non- 
condominium time sharing plan, as 
long as the plan complies with all the 
provisions of the Act, unless the plan 
involves seven or less time sharing 
periods. 

The savings clause?! adds that all 
time sharing plans filed pursuant to 
the Rules and prior to the effective 
date of the Act shall be deemed to be 
in compliance with the filing require- 
ments of the Act. 

The last section of the introductory 
portion of the Act relates to defini- 
tions.®? It is apparent that the drafts- 
men started with the definitions 
provided by the Rules and in essence 
expanded the number of definitions 
and their scope. It is important to 
note, however, that the Act does not 
contain a per se definition for a time 
sharing estate as contained in the 
Condominium Act.23 Also, the defini- 
tion of a time sharing plan, as pro- 
vided by the Act,”4 is substantially the 
same as the Rules definition of a 
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vacation time sharing plan® with one 
important difference. A vacation 
time sharing plan as defined extends 
for a period of more than one year 
while under the Act, a time sharing 
plan extends for a period of more 
than three years. 


Conditions of sale 


The sales portion of the Act 
contains sections that relate to: 
contracts for purchase of time 
sharing periods;?* public offering 
statements;2’. escrow agreements; 
surety bonds and nondisturbance 
instruments; reservation agree- 
ments and escrows;?? cancellation;*® 
advertising material;?! and record- 
keeping by the seller.*? 

Contracts for the sale of a time 
sharing interest must include certain 
statutorily prescribed items of 
information.** Further, the contract 
must contain a bold face notation 
that the contract may be cancelled 
without penalty within 10 days from 
the date that the contract is signed 
or 10 days after the purchaser has 
received the public offering state- 
ment, whichever occurs last. Also, a 
statement must appear in conspic- 
uous type advising that no purchaser 
should rely upon representations 
other than those included in the 
contract. 

If no interest in real property is 
being conveyed, a conspicuous state- 
ment must be made that the pur- 
chaser may cancel the contract at any 
time after the accommodations or 
facilities are no longer available as 
provided in the contract.*4 This 
section closely parallels the corre- 
sponding Rule.** However, the Rule 
provided that a contract may be 
cancelled within 15 days from the 
date of the contract as opposed to 10 
days, while the Act added a proviso 
that the contract may also be can- 
celled up until 10 days after receiving 
the public offering statement. 

The section* related to the public 
offering statement establishes that 
each developer must file with the 
Division a complete copy of the 
offering statement to be used in the 
sale of time sharing periods. This 
section also indicates that until the 
Division approves the filing of these 
offering statements, any contract 
regarding the sale of time sharing 
periods which is subject to the 
offering statement shall be voidable 
by the purchaser. This approach 
represents a departure from that 
taken under the Condominium Act.*7 


Pursuant to the Condominium Act, 
a developer may take contracts 
which are not voidable by a pur- 
chaser after the 15-day rescission 
period unless there are material 
changes as viewed by the purchaser, 
either prescribed by the Division as 
part of its review or as a result of a 
developer initiated change in the 
condominium documents. Also, 
although not clearly limited to non- 
condominium time share plans, the 
public offering section requires that 
the Division shall have 20 days after 
receipt of the documents to deter- 
mine whether the documents meet 
the statutory requirements and to 
notify the developer by mail that the 
Division has either approved the 
offering statement or found specified 
deficiencies. The developer may 
correct the deficiencies and then the 
Division shall have 15 days after 
receipt of the corrections to notify 
the developer by mail that the 
Division has either approved the 
filing of the additional specified 
material or found further defici- 
encies. If the Division fails to respond 
within 15 days, the subsequent filing 
shall be deemed approved. 

This requirement would appear to 
impose an unrealistic burden upon 
the Division in light of the sheer 
volume of documents currently 
being processed. Also, it is inevitable 
that prudence will govern in that 
parties to a time sharing transaction 
will want to wait for a letter of deter- 
mination of sufficiency of filing 
before any steps are taken to close, 
fund or insure title regardless of the 
fact that the Division has not re- 
sponded within the statutory time. 

Any material change in the public 
offering statement shall be filed with 
the Division within 15 days of [such] 
change whereupon the Division shall 
approve or cite for deficiency the 
change within 10 days after the date 
of receipt of the filing.*® Here again, 
the days prescribed for review seem 
extraordinarily short and we are now 
confronted with giving meaning to 
the word “materiality.” This section 
concludes by providing require- 
ments relating to the actual filing of 
the documents, which are procedural 
in nature, and a substantial number 
of which should properly appear in 
rules that should supplement the 
Act.” 


Escrow provisions 


The escrow section mirrors the 
corresponding Rule*! with two 


exceptions... That seller may, 
where he. is. not conveying a fee 
interest in realty as part of his time 
sharing ‘plan, elect to terminate the 
use of an escrow account if he 
complies: with the requirements of 
the subsection related to either the 
establishment of a bond or providing 
purchasers’. with nondisturbance 
instruments.*? Also, a seller may, with 
the approval of the Division, escrow 
funds in an account required by the 
jurisdiction in which the sale of the 
time sharing plan took place.*? In 
essence, the developer of time 
sharing facilities in the State of 
Florida must obtain the approval of 
the Division in order to escrow funds 
required by the jurisdiction in which 
the time sharing plan sale took place, 
which is outside the State of Florida. 

The section on reservation agree- 
ments and reservation escrows** is 
essentially a rewrite of the corre- 
sponding section of the Condo- 
minium Act* made applicable to the 
special situations of time sharing 
plans. 

The section on _ cancellation‘ 
imposes upon seller the responsibility 
not to misrepresent in any manner 
the purchaser's right to cancel or to 
refuse to refund under circumstances 
where the purchaser has met the 
requirements and is rightfully 
entitled to a refund. 

The section on advertising*’ seeks 
to impose use standards and estab- 
lishes the requirement that all such 
materials shall be filed with the 
Division within 10 days of their use. 
The Division may determine if the 
requirements of [the] section are 
met, and if not, the Division may 
undertake enforcement pursuant to 
its regulatory powers. 

The last section in this group of 
provisions concerns recordkeeping 
by the seller.“* Here too, the new 
enactment clearly reflects the prior 
corresponding and as such, 
adds very little to the existing law. 

The operations portion of the Act 
contains provisions relating to: the 
management of the time sharing 
facilities;>° discharge of the manage- 
ment entity;>! assessment for com- 
mon expenses;*? liens for overdue 
assessments;*? and insurance.*4 

The section® on management 
prescribes that the developer shall, 
before the first sale of a time sharing 
period, create or provide for a 
management entity which may be 
the developer, a separate manage- 
ment firm, an owners’ association, or 


some combination thereof. The 
management entity shall act in a 
fiduciary capacity** and have duties 
which shall include but not be limited 
to those delineated by the statute.57 


Management discharge unclear 


The section®® related to the 
discharge of the management entity 
is unclear. Initially, this section states 
that if a fee simple interest in real 
property is being sold, the contract 
retaining a management entity shall 
be automatically renewable every 
three years beginning with the third 
year after the management entity is 
created or provided for in the time 
sharing plan unless the purchasers 
vote to discharge the entity.*® 

This section then goes on to say 
that such a vote shall be conducted 
by the board of the owners’ associa- 
tion® and that the management 
entity shall be discharged if at least 66 
percent of the purchasers voting, 
which shall be at least 50 percent of 
all votes allocated to purchasers, vote 
to discharge the management en- 
tity.*' Further, this section states that 
in the event the management entity is 
discharged, the board of the owners’ 
association shall be responsible for 
obtaining another management 
entity.®® The significance in distin- 
guishing between a fee simple 
interest time sharing plan and a 
nonfee interest time sharing plan as 
to discharge of the management 
entity appears unwarranted. Also, 
while purchasers may vote to dis- 
charge the entity, such vote must be 
conducted by the board of the 
owners’ association. However, the 
Act does not require that an owners’ 
association be established as part of a 
noncondominium time sharing plan. 

Additionally, the stated require- 
ments as to voting to discharge the 
management entity do not suffi- 
ciently clarify the point that the 
management entity may be dis- 
charged at any time the voting 
requirements are met. As structured, 
the Act may be construed to mean a 
discharge vote may only take place 
to prevent automatic renewal of the 
management contract for three more 
years. 


Payment of common expenses 


The section® on assessments for 
common expenses provides that until 
a management entity is created or 
provided for, the developer shall pay 
all common expenses. After creation 
of the management entity, that body 
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shall levy annual assessments against 
purchasers for payment of common 
expenses. The seller is to be assessed 
for his share of common expenses 
allocated to all unsold time sharing 
periods unless the seller guarantees 
all common expenses of the time 
sharing plan pursuant to the provi- 
sions of the contract or until the time 
of turnover.*4 This proviso estab- 
lishes that the seller shall be responsi- 
ble for his full allocable share of 
common expenses for all unsold time 
sharing periods, except if the seller 
guarantees to pay the short fall 
between the actual expenses and the 
assessments collected from _ pur- 
chasers. 

The section then goes on to state 
that any assessments of common 
expenses which have not been spent 
for common expenses during the 
year for which such assessments 
were made shall be shown as an item 
on the annual budget.® If any money 
is collected, but is not used for 
payment of common expenses, that 
money shall be considered a surplus 
and as such shall be available to 
reduce the requirement to meet 
future common expenses. 

The next section® provides that 
the management entity may impose a 
lien upon a time sharing period for 
any unpaid assessments. The section 
then establishes procedural require- 
ments to effectuate the lien and as 
such, adds little to the existing body 
of law. 

The last section®™ in this group 
relates to insurance and provides that 
the seller initially, and thereafter the 
management entity, shall be respon- 
sible for obtaining insurance to 
protect the accommodations and 
facilities in an amount equal to the 
replacement value of such facilities 
and that a copy of such insurance 
policies shall be made available for 
reasonable inspection. 


The general statutory portion of 
the Act establishes provisions that 
address: the requirement to comply 
with Florida Statute 475 to sell a time 
sharing plan whether or not a fee 
interest is involved;** purchasers’ 
remedies;® and a section concerning 
zoning and building” which has its 
origin in the existing condominium 
law.7! 

The part of the Act that concerns 
matters most particular to the time 
sharing concept contains sections 
which involve: the transfer of the 
seller’s interest to third parties;7? 
exchange programs;” establishment 
of a real estate time sharing trust 
fund;” partition;’> and securities.”® 

The section’ on transfer of seller’s 
interest to third parties is almost an 
exact duplicate of the provisions of 
the corresponding Rule,”* with two 
minor exceptions of little note. 


Extensive requirements for 
exchange programs 


The section’? on exchange 
programs contains four subsections. 
The first subsection®® prescribes 
written information regarding the 
exchange program that must be 
given to the purchaser along with the 
public offering statement prior to the 
execution of any contract between 
the purchaser and the company 
offering the exchange program. The 
specific requirements of this sub- 
section are long and beyond the 
scope of this article. However, it is 
noteworthy that not only is the range 
of information required to be dis- 
closed extensive, but that certain 
points are required to be substan- 
tiated by independent audit.*! 

The second subsection® states that 
any exchange company offering an 
exchange program to purchasers in 
Florida shall file with the Division the 
information noted above on an 
annual basis. If in the opinion of the 
Division, the information supplied 
fails to meet the statutory require- 
ments, the Division may act in 
accordance with its enforcement 
powers. 

The third subsection* states that 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 
228 PARK AVENUE, SUITE F WINTER PARK, FL 32789 (305) 896-4020 


658 THE FLORIDA BAR JOURNAL/OCTOBER 1981 


only those persons who have pur- 
chased a time sharing period ina time 
sharing unit may participate in any 
exchange program. 

The last subsection*‘ advises that 
the failure of an exchange company 
to observe the exchange program 
requirements or the use of any unfair 
or deceptive act or practice in 
connection with the operation of an 
exchange program, shall be a viola- 
tion of this chapter. 

The section® on the trust fund 
creates within the state treasury the 
Florida Real Estate Time Sharing 
Trust Fund to be used for the admin- 
istration and operation of the Act by 
the Division. 

The section* on partition, which is 
similar to the corresponding section 
under the current Condominium 
Act,87 establishes that no action for 
partition of any time sharing unit 
shall lie unless provided for in the 
contract between seller and pur- 
chaser. 

The section on_ securities,*8 
although only one line long, may be 
one of the most important sections of 
the Act. This provision mandates that 
time sharing plans are not considered 
securities under Chapter 517 of 
Florida Statutes or its successors. 
While a review of securities impli- 
cations of time sharing offerings is 
beyond the scope of this article,* 
there is no doubt that the Florida 
Legislature has provided developers, 
at the expense of a measure of 
consumer protection, one less 
obstacle to overcome in developing a 
profitable time sharing venture. 


Regulatory powers and duties 


The last portion of the Act,® deal- 
ing with the regulatory powers of the 
Division, may be the Act’s most far 
reaching provision. This section 
starts out by stating that the Division, 
in addition to other powers and 
duties prescribed by Chapters 498, 
718 and 719, has powers to enforce 
and ensure compliance with the pro- 
visions of this chapter. The section 
then goes on to state in six subsections 
the powers and duties of the 
Division. 

The first subsection allows the 
Division to make any necessary 
public or private investigations 
within or outside the state to deter- 
mine any violations of the Act.®'! The 
second subsection allows the 
Division to require or permit any 
person to file a written statement 
under oath or otherwise, as to facts 


ile 
4 


and circumstances concerning a 
matter under investigation.*2 The 
third subsection allows the Division 
director or any officer or employee 
designated by such director to 
administer oaths, subpoena witnesses 
and compel their attendance, take 
evidence,.and require production in 
any manner which is relevant to the 
investigation. 

Also, this subsection allows the 
Division to apply to the circuit court 
for an order compelling compli- 
ance.*8 The fourth subsection allows 
the Division to prepare and dissemi- 
nate information to assist prospective 
purchasers, sellers and management 
entities in assessing their rights, 
privileges and duties under the Act. 
The fifth subsection allows the 
Division to institute proceedings in 
its own name against any developer, 
exchange program, seller or manage- 
ment entity. This particular subsec- 
tion goes on to state that the Division 
may enter into consent proceedings, 
issue cease and desist orders, bring an 
action in the circuit court for declara- 
tory or injunctive relief, and that the 
Division may impose civil penalties 
up to $10,000. 

The sixth subsection establishes 
inter alia that the Division may issue 
an order directing that a developer, 
exchange program, seller or other 
person, cease and desist from further 
operations until such time as the civil 
penalty is paid or the Division may 
pursue enforcement of the penalty in 
a court of competent jurisdiction, 
and that any action commenced by 
the Division shall be brought in the 
county in which the Division has its 
executive offices or in the county 
where the violation has occurred. 

There is no doubt that the Divi- 
sion’s powers, as enumerated in this 
section, are quite pervasive. 
However, to regulate the Act effec- 
tively, it will be necessary for the 
Florida Legislature to expand the 
Division’s capacity by increasing its 
manpower and budget. Also, the Act 
does not expressly delegate rule- 
making authority to the Division as in 
the Condominium Act.*7 However, 
the Division surely will seek to 
establish its rule-making authority 
under the Act pursuant to the 
reference that the Division shall have 
all powers prescribed by Chapters 
498, 718 and 719. 

This indirect establishment of rule- 
making authority represents the Act’s 
major weakness, for it is inconceiv- 
able that the legislature would 


impose upon the Division the respon- 
sibility of regulating such a compli- 
cated statute in an industry so prone 
to abuse, without the Division’s 
having the requisite authority to 
establish rules and regulations as 
needed to manage the everyday 
affairs of dealing with time sharing 
problems. 


Conclusion 


No legislative enactment answers 
all questions, and the Act does not 
represent an exception. For example: 

e Why was the Act not created as 
another part of the Condominium 
Act? Would it not have been more to 
the public’s advantage to expand the 
definition of a condominium to 
include all time share plans? 

e Why are restrictions of operation 
of a time share facility under the Act 
less demanding than those contained 
in the Condominium Act? 

e Does the Act adequately control 
the powers vested in the managing 
entity as does the Condominium 
Act? 

e Why does the Act only address 
real property interests? 

e Why did the Act not contain any 
provision for the separate assessment 
and taxation of time share periods? 

e Is there any longer a legal neces- 
sity for the interval form of owner- 
ship in light of the present statutory 
prohibitions against partition? 

With certainty, the passage of time 
and the shifting tide of commercial 
and political realty will require that 
the Act be given further thought. o 
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STATE 


When the decision is left to a corporation's officers, it 1s usually a casual decision 
employee is named as agent 


EMPLOY LE AGENTS 


On the surface, it appears to be the easy, safe, economical thing to do Pick a competent, inturmed 
employee and name him as the corporation's agent. A little digging reveals how dangerous that 
thinking is. 


The corporation that appoints an employ ec as its process agent immediately impuses a self-defeating 
burden on itself: Jt lamits the effectiveness of its uttornes. The person best qualified to be of help 
to your client in a legal action—you—may well be hampered in your effort to be of help. Consider 
what can happen 


Your client appoints an employee as agent. Process is served un that agent. Should the employee: 
agent be busy with his “regular” business duties, delivery of the papers to you may be delayed, 
giving you less time than you would like to prepare an answer. If the emplovee-agent “forgets” to 
Promptly forward the papers (hundreds of court decisions indicate this happens frequently) the 
delay can be critical. If he “forgets” entirely, default judgment possibilities increase 


Also to be considered is the very-human tendency by the uninitiated to jump to an erroneous con: 
clusion, such as "Oh, this looks simple enough, I'll send it on to our insurance Company.” And you, 
counsel, get no notice at all. 


Additional reasons for not using an employee as process agent? There are several which are not 
likely to be thought of by the officers of your curpuration clients 


* Competence in handling general business affairs doesn't guarantee competence in handling 
service of process. As an attorney, you Know how compler service of process can be Han: 
dling it correctly can be demanding. Long experience and intimate Knowledge of service of 
Process can make the difference especially in an emergency between 4 successful or 
unsuccessful defense 


© Employee-agents take vacations, go on business trips, become ill, take leaves of absence 
What happens if process is served while the employ ee-agent is away from the office tora 
few days, a couple of weeks, several months’ 
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The consistency 
mandate of the 
Local Government 
Comprehensive 
Planning Act 


By Terrell K. Arline 


The concern that comprehensive 
planning guide and control the 
development of land is a fairly recent 
phenomenon.! The Florida Legisla- 
ture first addressed planning in 1969 
by allowing it as an unfunded option 
of local governments.? In 1973, two- 
thirds of the state had no land use 
controls whatsoever and ad hoc 
decisionmaking regarding develop- 
ment was rampant. As a consequence 
of this conspicuous absence of land 
use control, the quality of life in 
Florida steadily deteriorated. 

Realizing that a statewide 
approach to growth management 
was needed, the legislature created 
the Environmental Land Manage- 
ment Study (ELMS) Committee to 
study land development regulation 
and resource management, and to 
recommend new legislation.? One 
proposal was the Local Government 
Comprehensive Planning Act 
(LGCPA).4 

Enacted in 1975, the LGCPA 
requires every local government in 
Florida to adopt and implement a 
comprehensive plan to guide and 
control future development.’ The 
substance of these plans is specified 
in broad terms. Eight elements must 
be included in all plans; three addi- 
tional elements are required for 
larger units of local government and 
for those in the coastal zone; and 11 
elements are encouraged as options.® 


Procedures for review and a deadline 
for enactment of the plans are 
established. The deadlines have now 
passed and most local governments 
in Florida have comprehensive plans 
in effect. Many difficult legal issues 
are likely to arise in the implementa- 
tion of these plans, but one of the 
most challenging will involve defini- 
tion of the plans’ legal effect. 

The LGCPA gives the comipre- 

hensive plan a new legal status. It 
states: 
After a comprehensive plan or element or 
portion thereof has been adopted in con- 
formity with this act, all development under- 
taken by, and all actions taken in regard to 
development orders by, governmental 
agencies in regard to land covered by such 
plan or element shall be consistent with such 
plan or element as adopted. All land develop- 
ment regulations enacted or amended shall be 
consistent with the adopted comprehensive 
plan or element or portion thereof.” 


Consistency with the comprehen- 
sive plan, then, is required for 
development projects of govern- 
ment, for development orders issued 
by government, and for regulations 
controlling land development. In 
addition, the LGCPA requires con- 
sistency between the various ele- 
ments of a comprehensive plan. 

Various synonyms have been used 
to define consistency: “in accordance 
with,” “compatible with,” “con- 
formance to” and “does not con- 
flict.” As a term of art, like the word 
“reasonable,” “consistency” will be a 
challenge for the courts to define and 
apply. This article will briefly 
address the major issues raised by the 
consistency mandate. Because a few 
states, most notably Oregon, 
California, and Hawaii, enacted 
planning laws requiring consistency 
a few years before Florida, a small 
body of case law has developed.® 
These cases, and a few which have 
discussed consistency in Florida, will 
be analyzed. The scope of judicial 
review will also be mentioned. 


The comprehensive plan 
Understanding the nature of the 
comprehensive plan is an important 
prerequisite to an examination of the 
consistency mandate. On one level, 
the comprehensive plan is an educa- 
tional document for local officials 
and citizens. It contains analyses of 


the various social, economic, and 
environmental factors affecting the 
community. Most plans are replete 
with maps, tables and charts which, 
among other things, delineate 
population growth, inventory natural 
resources, and plot housing starts. 
More importantly for attorneys, the 
plan embodies goals and objectives 
designed to guide local decision- 
makers. 

These policies, developed with 
public participation, are supposed to 
reflect the citizens’ desires for the 
future of their community. Because 
the comprehensive plan, in effect, 
defines the public interest, it is much 
like a constitution, which limits as 
well as directs the actions of local 
officials.'® 

Plans vary in their degree of 
specificity. Some are very general, 
using vague and imprecise language 
which can support contrary actions 
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and does little to bind local decision 
makers. Land use maps may be 
absent or broadly drawn and colored 
without detail. Plans such as these are 
designed to maintain a high degree of 
flexibility and avoid reducing the 
discretion of elected officials. In 
extreme cases they may be “non- 
plans,” which circumvent the spirit 
and intent of the LGCPA."! 

Other plans, however, are very 
specific, containing definite, clearly 
defined goals and objectives, and 
requiring the implementation of 
programs to solve recognized prob- 
lems. Such plans often have very 
detailed maps which can replace the 
zoning map as a blueprint for future 
development in the community.!” 

It must be recognized that where a 
particular plan lies along this 
continuum of specificity establishes 
its degree of control over the local 
decision maker. It affects the 
integrity of the planning process 
itself and is inextricably tied to the 
determination of consistency.!3 A 
plan that is vague and general is not 
an effective guide to growth and is 
not susceptible to enforcement 
through the consistency mandate. 
Review by the Department of 
Veterans and Community Affairs 
and by the courts as to whether plans 
are sufficient to meet the require- 
ments of the Act will be animportant 
determinant of the LGCPA’s effec- 
tiveness. 

For a comprehensive plan to be 
effective, it must have the force of 
law. No matter how well drawn or 


specific, if a comprehensive plan is 
relegated to collect dust on the 
shelves it is utterly useless as a docu- 
ment of land use control. It is the 
consistency mandate which gives 
teeth to the plan. It forms the vital 
link between the plan and actual 
development.!4 


Defining consistency 


The LGCPA requires several types 
of consistency. The first and most 
important involves consistency 
between the issuance of develop- 
ment orders and the comprehensive 
plan. Conforming the administration 
of development regulations to the 
goals and objectives, maps and 
policies of the plan has been the 
subject of several lawsuits. 

The most notable consistency case 
is Fasano v. Board of County Com- 
missioners of Washington County.'® 
In Fasano, the comprehensive plan 
specifically designated the subject 
property as single family residential. 
It was rezoned by the commission to 
a higher density in order to accom- 
modate the development of a 32-acre 
mobile home park. Fasano, who 
lived near the proposed mobile home 
park, complained that the decision to 
rezone and grant the permit was 
inconsistent with the plan. The 
Supreme Court of Oregon agreed, 
proceeding to define consistency by 
examining the interrelationship of 
planning and zoning. It said that 
zoning and planning “are intended to 
be parts of a single integrated pro- 
cedure for land use control. The plan 
embodies policy determinations and 
guiding principles; the zoning 
ordinances provide a detailed means 
of giving effect to those principles.”!® 

To judge whether the rezoning 
action was consistent with the plan, 
the court said that the governmental 
action must be “in accord” with the 
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various planning goals and objectives 
in the plan. In addition, the court said 
proving consistency with the plan 
involves showing: (1) there is a public 
need for the kind of change in 
question and (2) the need will best be 
served by changing the classification 
of the particular piece of property in 
question as compared with other 
available property.!” 

A few cases in Florida address 
consistency in the administration of 
development regulations. In Dade 
County Association of Unincorpo- 
rated Areas, Inc. v. Board of County 
Commissioners of Metropolitan 
Dade County,’ the plan made 
specific reference to the subject 
property, recommending low 
density, single family use. The land- 
owner petitioned for a rezoning to 
increase the density in order to 
accommodate development of a low 
income housing project for the 
elderly. The rezoning was granted by 
the county commission, citing the 
need for such low income housing, 
but reversed by the circuit court 
because it was inconsistent with the 
plan. 

Judge Jack Turner echoed Fasano 
and declared the comprehensive 
development master plan was “the 
basic instrument for land use plan- 
ning and development in Dade 
County.” With regard to the legal 
significance of the plan, the court 
said: 

The recommendations and conclusions con- 
tained within the comprehensive development 
master plan . . . may not be indiscriminately 
ignored in the exercise of the zoning power. 
The enactment of the master plan. . . repre- 
sents an affirmative commitment by the board 
of county commissioners to the public to 
implement the community goals and policies 
whenever applicable. Therefore, the official 
recommendations and conclusions of the 
master plan and the area restudy carry a 
presumption of correctness and they should be 


followed unless there are compelling reasons 
to depart therefrom. [emphasis added]'® 


Because the plan was of such a 
specific nature as applied to the 
subject property, the court took a 
strict approach in requiring con- 
sistency. A recent case from the Fifth 
District Court of Appeal, however, 
has interpreted the consistency 
mandate as a minimal restriction. 

In Hoffman v. Brevard County 
Board of County Commissioners, 
the petitioner owned 60 acres near 
the Sebastian Inlet which was zoned 
general use and designated on the 
plan as recreational and open space. 
The plan expressly stated that the 
property “should be retained for 
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public recreational uses in conjunc- 
tion with limited transient camping 
facilities.”?! Hoffman asked the 
county to rezone the property for a 
travel trailer park. The commission 
refused, stating that such a 
commercial venture would be incon- 
sistent with the public recreational 
designation in the plan. 


The court upheld the county. It 
then proceeded to argue, in dicta, 
that the travel trailer park would 
have been consistent with the public 
recreational designation. The court 
reasoned that the plan should be read 
broadly to protect the rights of the 
landowner, and since the plan did not 
expressly distinguish between 
commercial and noncommercial 
recreational uses, in its opinion, a 
commercial travel trailer park was 
consistent with the plan. 


The Fifth District Court of Appeal 
applied a very broad definition of 
consistency in this case, saying the 
comprehensive plan was only a “set 
of guidelines” that does not “rigidly 
bind” the commission in the admin- 
istration of the zoning ordinance.?2 
This comes very close to denying the 
efficacy of the plan altogether.” 


A very recent circuit court case 


from Palm Beach County used the 
consistency mandate to hold invalid 
a rezoning by the county commis- 
sion. The petitioners in Holiday City 
Civil Association and Boca Grande 
Property Owners Association v. 
Palm Beach County Commissioners 
owned homes adjacent to property 
which had been rezoned from agri- 
cultural to general commercial use to 
accommodate the development of a 
large-scale shopping center.** The 
plan designated the land as agri- 
cultural. The circuit court found that 
the proposed development would be 
disruptive to the character of the 
surrounding neighborhood and was 
inconsistent with the land use plan 
for Palm Beach County. 

It might appear from these cases 
that a simple solution to the problem 
faced by local government officials 
of acting consistently with the plan 
when administering a zoning 
ordinance would be merely to 
amend the plan to make it consistent 
with the proposed rezoning. This 
raises an issue, which has been dis- 
cussed in a few cases from other 
states, of whether the amendments 
are consistent with the plan.” 

In Dalton v. City and County of 
Honolulu, the Supreme Court of 


Hawaii held that Honolulu could not 
use the amendment procedure to 
circumvent the consistency man- 
date.27_ At issue was a proposed 
development of multi-family 
housing in an area designated 
agricultural by the plan. To avoid 
acting inconsistently when accom- 
modating this development, the city 
amended the plan to increase the 
density allowed on the property and 
rezoned it accordingly. 

Although the court recognized the 
statutory authority to amend the 
plan, it held the amendment invalid 
in this case based on an analysis of the 
statutory purpose of the land use 
plan. The plan is intended to be 
“long-range and comprehensive,” 
the court reasoned, because: 


To allow the city to amend the General Plan 
and then adopt a zoning ordinance contrary to 
the unamended plan is to allow the city to 
accomplish by two ordinances exactly what 
the charter sought to prohibit.” 


Dalton is the first case to recognize 
and close a major loophole in the 
consistency requirement. If the local 
government can avoid acting incon- 
sistently by simply amending the 
plan to accommodate a_ specific 
development proposal, then the 
comprehensive planning process is a 
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worthless endeavor and consistency 
an impotent requirement. In that 
case, zoning would precede planning 
rather than vice versa as the LGCPA 
intends. 

A case from Oregon which deals 
with this issue is South of Sunnyside 
Neighborhood League v. Board of 
County Commissioners of 
Clackamas County,2® in which the 
plan was amended to raise the 
density on the subject property to 
allow the development of a hotel and 
shopping center complex. The 
Supreme Court of Oregon invali- 
dated the amendment, arguing that 
because the legislature intended the 
plan to be “coordinated and inter- 
related,” the amendment must be 
consistent with the unamended 
portions of the plan.*° 

The comprehensive plan should 
never stand as a rigid barrier to 
change. As a live document, it ought 
to be periodically reviewed and 
amended.*! However, in applying 
the consistency mandate to the 
amendment process, Dalton and 
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Sunnyside argue that an amendment 
should be coordinated with the rest 
of the plan to maintain its compre- 
hensive, long-range nature. The 
LGCPA establishes procedures for 
the plan’s amendment involving 
public hearings which tend to 
provide some degree of protection 
from ad hoc amendment.*? Unfortu- 
nately, the LGCPA is not otherwise 
helpful, stating merely that, “if any 
amendment to the land use element 
would be inconsistent with any other 
element of the plan _ previously 
adopted, the governing body shall 
also amend such other element... .”53 
This clause does not go as far as the 
cases to protect the long-range 
comprehensive nature of the plan. It 
is arguable, however, that the intent 
of the LGCPA, to establish the plan 
as a guide to future development, can 
only be fulfilled by protecting the 
plan’s integrity from unwarranted 
amendment. 

As the section quoted above 
indicates, internal consistency 
among the various elements of the 
plan is of importance. The LGCPA 
also states: “Coordination of the 
several elements of the local compre- 
hensive plan shall be a major objec- 
tive of the planning process. The 
several elements of the comprehen- 
sive plan shall be consistent. . . .”*4 
This third type of consistency has 
been at best only indirectly ad- 
dressed by the courts. 

In Green v. Hayward the local 
government had rezoned two parcels 
of land adjacent to an existing veneer 
plant to allow the plant to construct 
facilities for the recovery of waste 
wood products.**> Opponents of the 
rezoning argued it was not in con- 
formance with a land use map in the 
plan, which designated the parcels 
for agricultural use. 

In this case the map defined its 
own degree of specificity, stating, 
“In interpreting proposals shown on 
this plan diagram, it is necessary to 
refer to the findings, goals, objec- 
tives, recommendations, and de- 
scriptive analyses contained in the 
text. . . The map was explicitly 
intended only to be illustrative and 
did not require the location of 
specific land uses. Therefore, the 
court reasoned it could not rely 
entirely on the map, and that to 
decide whether the rezoning was 
consistent required an examination 
of the rest of the plan. 

The plan contained other policies 
such as preserving agricultural land, 


discouraging urban sprawl, and 
making the most efficient use of 
public services by encouraging the 
development of vacant land where 
services were available. Other 
objectives called for preserving the 
integrity: of neighborhoods, protect- 
ing open space, and encouraging 
efficient transportation systems. In 
determining how consistency can be 
reached in a case of conflicting 
policies, the court said: “We are 
reluctant to hold that one or a few of 
those general standards may be 
severed from the plan as a whole and 
used in isolation as justification for a 
rezoning decision.”’7 Since some of 
the policies contained in the plan 
supported the rezoning, and since the 
map was Clearly of limited effect, the 
court held the rezoning to be 
consistent. 

Although the court recognized the 
apparent inconsistencies among 
some of the policies of the plan, it did 
not say the plan was invalid. This is 
an important precedent, for the issue 
of internal consistency is bound to 
arise in Florida.** It may be argued 
that a perfectly consistent plan is 
probably unattainable unless it is 
very specific. A general plan con- 
taining vague goals encouraging 
environmental protection as well as 
economic growth, for example, is 
capable of supporting contrary 
results. To purge one of these goals in 
keeping with a strict interpretation of 
internal consistency would deny 
reality and_ stifle the planning 
process. 

The fourth and final type of con- 
sistency involves the plan’s imple- 
mentation. The LGCPA requires all 
land development regulations 
enacted or amended to be consistent 
with the plan.*® Hence, zoning, 
subdivision regulations, building and 
other codes must be consistent with 
the goals and objectives of the plan. 


The Oregon Supreme Court was 
confronted with an inconsistent 
zoning ordinance in Baker v. City of 
Milwaukee.*! The city had adopteda 
zoning ordinance which established 
a density of 39 units per acre on the 
land in question. The following year 
they adopted a comprehensive plan 
lowering this density to 17 units per 
acre. Several years later the city 
received an application to develop 
an apartment complex at 26 units per 
acre, within the limits of the zoning 
ordinance, yet higher than the 
requirements of the plan. The peti- 
tioner asked the city to conform the 
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ordinance to the plan and to deny the 
application. Baker argued that the 
city had a duty to make the conflict- 
ing zoning ordinance consistent with 
the plan. The Supreme Court of 
Oregon agreed. 


The court said that since the 
comprehensive plan was the con- 
trolling land use planning instrument 
for the City of Milwaukee, it must be 
given preference over conflicting 
zoning ordinances. Further, the court 
argued that because “zoning ordi- 
nances are subservient to the plan, 
the city has a responsibility to 
effectuate that plan and conform 
prior conflicting zoning ordinances 
to it.”42 The court concluded, saying 
“|. . the zoning decisions of a city 
must be in accord with the plan anda 
zoning ordinance which allows a 
more intensive use than that pre- 
scribed in the plan must fail.” 


The problem of inconsistent 
_ zoning was not altogether solved by 
the court in Baker, for there 
remained the issue of zoning ordi- 
nances less intensive than the plan. 
This issue appeared two years later in 
Marracci v. City of Scappoose.*4 The 
city had denied Marracci a permit to 
construct an apartment complex 
because it exceeded the density 
authorized by the zoning ordinance. 
The plan, however, authorized a 
higher density and would have easily 
accommodated the development. 
Marracci sued to force the city to 
conform the zoning ordinance to the 
plan and grant a development 
permit. 


The court interpreted Baker as 
holding that only “more intensive” 
zoning ordinances can be inconsist- 
ent. The court reasoned, “. . . a com- 
prehensive plan only establishes a 
maximum limit on the possible 
intensity of land use. .. .”45 Thus, the 
court concluded that there was no 
conflict between the plan and the 
zoning ordinance and upheld denial 
of the development permit. 


This same issue was addressed by a 
Florida court in Dade City v. Inver- 
siones Rafamar, S.A., where the plan 
called for zoning the developer's 
land at five dwelling units per acre, 
but the existing zoning sets the 
density at one dwelling unit per 
acre.*® The developer petitioned the 
city to rezone the property to two 
and one-half dwelling units per acre, 
arguing it was compelled by the plan. 
The Third District Court of Appeal 
disagreed, saying: 


. it must be recognized that the plan, by 
calling for a use from one to five homes per 
acre, leaves discretion to the County Commis- 
sion as' to whether development in the area 
substantiates one unit per acre or a greater 
density... 
The zoning ordinance, which set a 
lower density than that shown in the 
plan, was upheld as consistent. 


Judicial review 


Whether the consistency mandate 
can be used successfully to encourage 
planned growth depends, in part, on 
the willingness of Florida courts to 
review local land use decisions. The 
courts of Florida have traditionally 
avoided these local disputes, how- 
ever, by applying a very limited 
degree of review. The Oregon and 
California courts, on the other hand, 
expanded the scope of judicial 
review to address the consistency 
issue. This is an important precedent 
as Florida courts begin.to hear cases 
involving the consistency mandate 
and deserves at least brief attention. 

The Fasano court found it needed 
a factual record to determine 
consistency adequately.4* Conse- 
quently, it was necessary to alter the 
standard of review applied in the 
past to local zoning matters. The 
court reasoned that because the 
rezoning at issue focused on a 
specific piece of property and was 
not of general application, it was a 
quasi-judicial, not a_ legislative 
action. This enabled the court to 
apply principles of administrative 
law and proceed past a determina- 
tion of whether the action was merely 
arbitrary and capricious to examine 
the substance of the local govern- 
ment’s action. Refusing to apply the 
traditional presumption of validity, 
the court shifted the initial burden to 
the board, as proponent of the re- 
zoning, to prove its action was 
consistent. Moreover, it applied the 
competent substantial evidence rule, 
rather than the fairly debatable rule, 
to a review of the evidence. Because 
the board had failed to make findings 
of fact showing consistency with the 


plan, the court invalidated the 
rezoning. 

The California courts take a 
somewhat similar approach in 


distinguishing legislative from quasi- 
judicial actions when reviewing local 
decisions for consistency with the 
plan.‘® Findings of fact are necessary 
for quasi-judicial actions and the 
competent substantial evidence rule 
applies on review.*® Variances, sub- 
division plat approval and_ the 


granting of rezoning requests have 
been held to be quasi-judicial.*! 
Comprehensive plan and zoning 
amendments, however, are legisla- 
tive, notwithstanding their specific 
application.*? 

The law in Florida regarding the 
scope of judicial review of local land 
use matters is plagued with incon- 
sistency and hopelessly confused. 
Principles of the separation of 
powers, administrative law, rules of 
evidence and appellate procedure 
cloud the development of a precise 
definition of the limits of judicial 
involvement. Although a thorough 
analysis of this law is beyond the 
scope of this article, a few general 
concepts regarding the scope of 
review of local land use matters do 
emerge from the case law. 

Initially, a presumption of validity 
is applied by the courts to the actions 
of the local government.*® The 
attacker of a local land use decision 
has a burden of proving the action is 
not even fairly debatable.* This is a 
very heavy burden which the 
legislative/quasi-judicial distinction 
made in Fasano is not likely to ease. 

The courts in Florida have tradi- 
tionally applied the presumption of 
validity and the fairly debatable rule 
to both legislative and quasi-judicial 
actions.*> Two courts have applied 
the competent substantial evidence 
rule when reviewing variances and 
special exceptions.** One court has 
applied both concepts at the same 
time and another has said that, 
whichever applies, they both mean 
the same thing.” 

With this confusion in the case law, 
it is unfortunate that the LGCPA 
merely directs the courts to consider 
“the reasonableness of the compre- 
hensive plan . . . or the appropriate- 
ness and completeness of the com- 
prehensive plan. . . in relation to the 
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governmental action. . . .”58 

The potential use of the consist- 
ency mandate to adequately police 
the implementation of the local 
comprehensive plan is_ severely 
reduced by the Florida courts’ 
traditional abstention from local land 
use matters. This tradition may 
change as radically as the tradition of 
land use control was changed by the 
adoption of the LGCPA. Never 
before have local governments in 
Florida been required to plan for 
their future development. Never 
before has the discretion of local 
decision-makers been limited by 
requiring consistency with the 
comprehensive plan. 


Conclusion 


Ralph Waldo Emerson said, “Con- 
sistency is the hobgoblin of little 
minds. . . The Florida Legislature 
has declared it law. As such, the 
consistency mandate is intended to 
form the link between the compre- 


hensive plan and the regulation of 
land development. The term ensures 
that planning precede regulation, by 
controlling the plan’s implementation 
as well as amendment. 

The law regarding the consistency 
mandate is just beginning to develop. 
Currently unrecognized by law- 
makers and jurists alike, this clause is 
perhaps the most important develop- 
ment in the area of land use control 
since the advent of Euclidean zoning. 
Whether it succeeds in improving the 
quality of planning and, therefore, 
the quality of life in Florida remains 
to be seen. At any rate, the consist- 
ency mandate will most surely 
generate an enormous amount of 
litigation in the years to come and 
may well change forever the degree 
of judicial involvement in local 
growth management issues. Oo 


'The Standard State Zoning Enabling Act 
of 1922 contained a mandate that zoning be 
done “in accordance with a comprehensive 
plan.” Unfortunately, courts interpreted this to 
mean that the zoning ordinance need only be 
geographically comprehensive. A plan was 
not required at all. Many states still follow this 
approach. See Haar, In Accordance with a 
Comprehensive Plan, 68 Harv. L. Rev. (1955). 

2Fia. Stat. Ch. 163 Part II (1979). 


3Fia. Stat. §380.09(2)(1972) repealed by 
Ch. 77-104 Laws or Fia. See O’Connell, 
Whatever Happened to Zoning, 50 Fta.B.J. 46 
(1972). 

4Fra. Stat. §163.3161 (1979). 

51d. 

8Fia. Stat. §163.3177(6) (7) (1979). 

7Fxa. Stat. §163.3194(1979). 

8California has defined consistency by 
statute to mean “. . . the various land uses 
authorized by the ordinance are compatible 
with the objectives, policies, general land uses 
and programs specified in such a plan.” 
Cal.A.B. 1725. 

9See, CaL. Gov't ANN. §65860(a), Or. 
Stat. §197.175(2)(a), Haw. CHarter §5-509. 
Statutory requirements from other states are 
cited in J.F. DiMeNnto, THE ConsisTENCY 
DocTRINE AND THE LIMITS OF PLANNING, n. 3 at 
10 (1980). 

The term “constitution” was first applied 
to the plan by Professor Haar. Haar, The 
Master Plan: AnImpermanent Constitution, 20 
Law Contemp. ProBLEMS, 353 at 375 (1955). 

''The LGCPA states that “A court, in re- 
viewing local governmental action or develop- 
ment regulations under this act, may consider, 
inter alia, the reasonableness of the compre- 
hensive plan or element or elements thereof 
relating to the issue justicably raised or the 
appropriateness and completeness of the 
comprehensive plan or element or elements 
thereof in relation to the governmental action 
or development regulation under considera- 
tion...” Fra. Stat. §163.3194(3)(a)(1979). 
{Emphasis added. ] 

'2Plans from Jefferson County, Florida, and 
Flagler County, Florida, are examples of 
specific plans. These were developed with the 
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assistance of the Urban and Regional Planning 
Department of the University of Florida. 

43Can a comprehensive plan result in a 
taking? The cases which have arisen in 
California answer in the negative. See, Selby 
Realty Co. v. City of San Buena Ventura, 514 
P.2d 111 (Cal. 1973), Dale v. City of Mountain 
View, 55 Cal. App. 3d, 101, 127 Cal. Rptr. 520 
(1970), Furey v. Sacramento, 598 P.2d 844 
(1979). Florida courts tend to agree. See 
Castellano v. Dade County et. al., 45 Fla. 
Supp. 106 (11th Cir. 1976). But see, City of 
Sanibel v. Goode, 372 So.2d 181, (Fla. 2d 
D.C.A. 1979), Dade County v. Florida Mining 
and Materials, 364 So.2d 31 (Fla. 3rd D.C.A. 
1978). Commentators argue that to extend the 
taking issue to planning would “threaten the 
destruction of the planning process.” 
DiMENTO, THE CoNnsIsTENCY DocTRINE AND 
THE Limits OF PLANNING, supra n. 9 at 29. See 
also, Eikel, “Zoning Shall be Consistent with 
the General Plan” —A Help or a Hinderance to 
Planning, 10 SAN Digco L.R. 901 (1973). 

‘This issue has been addressed by other 
authors. See Hart, Comprehensive Land Use 
Plans and the Consistency Requirement, 2 
Fxa.St.L.R. 766 (1974); Ravikoff, Land Use 
Planning, 31 M1.L.R.1119 (1977); and 
DiMento, Looking Back: Consistency in Inter- 
pretation of and Response to the Consistency 
Requirement, A.B. 1301, 2 PEPPERDINE L.R. 
5196 (1974). 

15507 P.2d 23 (Or. Sup. Ct. 1973). Oregon 
requires local governments to act consistent 
with state goals, Or. Stat. §215.515. 

167d., at 27. 

'Id., at 29. 

1845 Fla. Supp. 193 (1975). 

197d., at 199. 

20390 So.2c 445 (Fla. 5th D.C.A. 1980). 

217d., at 447. 

227d., at 448. 

23 This case can be limited to its facts. A 
travel trailer park is a recreational use; it’s just 
not a “public” use. An important distinction to 
make is that this case involved a pre-LGCPA 
plan. 

24Case no. 80-3966 C A (L) 01D, 15th Cir- 
cuit, Palm Beach County (April 29, 1981). 

23Another case from Florida’ which 
addresses consistency, in dicta, is Wald Corp. 
v. Metropolitan Dade County, 338 So.2d 863 
(Fla. 3d D.C.A. 1976). See also, Youngblood v. 
Board of Supervisors, 586 P.2d 556 (Cal. Sup. 
Ct. 1978). 

26 One author has called this “spot planning.” 
See, DiMento, THe COonsisTENCY 
DoctrINE AND THE LIMITs OF PLANNING, note 9, 
at 29 (1980). 

27462 P.2d 199 (Haw. Sup. Ct. 1969). 

at 207. 

29569 P.2d 1063 (Or. Sup. Ct. 1977). 

at 1072. 

31 The LGCPA requires a full scale review of 
the plan by the local planning agency every 
five years, Fua. Stat. §163.3191 (1979). 
California law says a plan’s elements can only 
be amended three times a year. Cal. S.B. 594. 


Stat. §163.3187 (1979). 

37d., but see, Wolff v. Dade County, 370 
So.2d 839 (Fla. 3d D.C.A. 1979) which requires 
“... maintenance of the integrity of its amend- 
ment process.” 

34FLa. Stat. §163.3177(2) (1979). 

35552 P.2d 815 (Or. Sup. Ct. 1976). 

367 d., at 817. 

377d., at 821. To hold otherwise “would 
place these decisions beyond the reach of 
meaningful judicial scrutiny.” Jd., at 821. 

38 Dr. Earnest Bartley, Department of Urban 


and Regional Planning, University of Florida, 
believes the “day of reckoning is at hand” for 
the comprehensive plan. He predicts legal 
attacks against the plan as a whole for failure to 
meet the internal consistency mandate. The 
requirements for economic feasibility and 
intergovernmental coordination are also 
potent issues for litigation. Interview by 
author April, 1981. See, Northgate Limited v. 
City of St. Petersburg, unreported case no. 77- 
2583-13, where these issues were raised at trial. 

399FLa. Stat. §163.3194 (1979). A literal 
reading of the LGCPA seems to require only 
consistency between the plan and develop- 
ment regulations adopted subsequent to the 
plan. But the Act also requires that develop- 
ment orders issued by the local government 
must be consistent with the plan. The conse- 
quences of trying to enforce a prior incon- 
sistent land use regulation denies the assump- 
tion that only newly adopted ordinances need 
to be consistent, for to enforce them would 
result in inconsistent action. Therefore, 
although the Act does not specifically require 
conformance of prior ordinances to the plan, 
as a practical matter this is the result, for they 
are otherwise unenforceable. Further support 
for this contention comes from the old 
planning act which requires prior ordinances 
to be made consistent. FLa. Stat. §163.315 
(1969). 

“The consistency requirement has been 
extended to apply to a broad spectrum of 
local authority. See, Golf Holding Co. v. 
McEachron, 593 P.2d 1202 (Or. App. 1979) to 
subdivision regulations; Earle v. McCarthy, 
560 P.2d 665 (Or. App. 1977) to conditional use 
permits (special exceptions); Peterson v. 
Mayor, Etc. City of Klamath Falls, 566 P.2d 
1193 (Or. Sup. Ct. 1977) to annexation; but see, 
Hawkins v. County of Marin, 54 Cal. App. 3d 
586, 126 Cal. Rptr. 754 (1976); Minnesota 
requires consistency between capital 
improvement programs and plans, MINN. 
Stat. ANN. §473.865(2). Florida’s broad appli- 
cation of the consistency mandate “to develop- 
ment undertaken. . .” FLa. Stat. §163.3194. At 
one time the state comprehensive plan was to 
have controlled state agency budgets. Fia. 
Stat. §23.013(3)(1973) repealed by FLa. Law 
78-287. 

41533 P.2d 772 (Or. Sup. Ct. 1975). 

4217d., at 773. 

43] d., at 775. 

44552 P.2d 552 (Or. App. 1976). 

45] d., at 553. 

46360 So.2d 1130 (Fla. 3d D.C.A. 1978), but 
see, Pinellas County v. Wallo, no. 76-6529-16 
(6th Circuit Ct., 1976) per curiam aff'd, 
Pinellas County v. Wallo, case no. 76-1942, 
(Fla. 2d D.C.A. 1976). 

471d., at 1132. 

48507 P.2d 23, see text accompanying note 15 
supra. 

49See, Topanga Association for a Scenic 
Community v. County of Los Angeles, 11 Cal. 
3d 506, 522 P.2d 12, 113 Cal. Rptr. 836 (1974). 

50See, McMillan v. American General 
Finance Corp., 60 Cal. App. 3d 175, 131 Cal. 
Rptr. 462 (1977), but see, Ensign Bickford 
Realty Corp. v. City Council, 68 Cal. App. 3d 
467, 137 Cal.Rptr. 304 (1977) where the court 
said findings were not required where a local 
government denied a zoning change. 

5!'Topanga Association for a Scenic 
Community v. County of Los Angeles, 11 Cal. 
3d 506, 522 P.2d 12, 113 Cal. Rptr. 836 (1974); 
Woodland Hills Residents Association, Inc. v. 
City Council, 44 Cal. App. 3d 825, 118 Cal. 
Rptr. 856 (1975), McMillan v. American 
General Finance Corp., 60 Cal. App. 3d 175, 


131 Cal.Rptr. 462 (1977). 

52Ensign Bickford Realty Corp. v. City 
Council, 68 Cal. App. 3d 467, 137 Cal.Rptr. 304 
(1977). See generally, DiMento, Developing 
The Consistency Doctrine: The Contribution 
of the California Courts, 20 Santa Ciara L.R., 
285 (1980). 

53Dade County v. United Resources, Inc., 
374 So.2d 1046 (Fla. 3d D.C.A. 1980); Davis v. 
Sails, 318 So.2d 214 (Fla. lst D.C.A. 1975); 
Brevard County v. Woodham, 223 So.2d 344 
(Fla. 3d D.C.A. 1969). 

54$.A. Healy Co. v. Town of Highland 
Beach, 355 So.2d 813 (Fla. 4th D.C.A. 1978), 
Dade County v. Beauchamp, 348 So.2d 53 
(Fla. 3d D.C.A. 1977), City of St. Petersburg v. 
Aikin, 208 So.2d 268 (Fla. 2d D.C.A. 1968). 

55Dade County v. Yumbo, 348 So.2d 392 
(Fla. 3d D.C.A. 1977). But see, Rural New 
Town v. Palm Beach County, 315 So.2d 478 
(Fla. 4th D.C.A. 1975), where the court placed 
the burden on the government to prove by 
competent substantial evidence that a special 
exception should not be granted. 

56 Bell v. City of Sarasota, 371 So.2d 525 (Fla. 
2d D.C.A. 1979); Rural New Town v. Palm 
Beach County, 315 So. 2d 478 (Fla. 4th D.C.A. 
1975). 

57Dade County v. United Resources, Inc., 
374 So.2d 1046 (Fla. 3d D.C.A. 1979); Town of 
Indialantic v. Nance, case no. 80-389 (Fla. 5th 
D.C.A. May 20, 1981). 

58F La. Stat. §163.3197(3)(a)(1979). 

59R. W. Emerson, “Self Reliance” Emerson’s 
Essays, Books, N.Y. 
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FAMILY LAW 


First came Canakaris, 
then came its progeny 


By Judge Gavin K. Letts 


There can be no argument but that 
our Supreme Court in general, and 
Justice Overton in particular, made a 
most welcome contribution to the 
matrimonial field with the now 
famed trilogy of Canakaris v. 
Canakaris, 382 So.2d 1197 (Fla. 1980), 
Duncan v. Duncan, 379 So.2d 949 
(Fla. 1980), and Ingram v. Ingram, 
379 So.2d 955 (Fla. 1980), all 
originally issued on the same day.! 
Beautifully expressed and well rea- 
soned, these three opinions dis- 
pensed with many shibboleths and 
basically accepted both Judge 
Rawls’ philosophy expressed in 
Brown v. Brown, 300 So.2d 719 (Fla. 
Ist D.C.A. 1974), and the language of 
$61.08, Florida Statutes (1979) as it 
has existed since 1971, to wit: 

In determining a proper award of alimony .... 


The court may consider any factor necessary 
to do equity and justice between the parties. 


Canakaris, the most important of 
the three, commanded the divorce 
courts to avoid the establishment of 
intlexible rules in dissolution cases 
and at last gave its blessing to the 
award of lump sum alimony, a 
solution all along expressly permitted 
under the no-fault statute. In so 
doing, the court retreated from the 
constraints, favoring periodic 
awards over lump sum, set forth in 
the prior decisions of Yandell, 
Cummings, and Meridith? although 
there was virtually no acknowledg- 
ment of the withdrawal. Under the 
rule of Canakaris, lump sum alimony 
is permissible in the discretion of a 
trial judge anytime the evidence re- 


flects a justification for it and the 
payer spouse is financially able to 
respond without endangering his 
economic status. 


Canakaris also spoke at length 
about the judicial discretion of a trial 
judge, reiterating another variation 
of the reasonable man test under 
which abuse can only be found 
“where no reasonable person would 
take the view adopted by the trial 
court.” Canakaris further set forth in 
detail the guidelines and require- 
ments for permanent periodic 
alimony as distinct from the re- 
habilitative kind. Finally Canakaris 
held that if a trial court mistakenly 
labels an award as a special equity 
when it should have been referred to 
as lump sum, it would nonetheless be 
upheld. 

Thereafter, the Duncan court took 
it upon itself to expand on and 
redefine “special equity” saying that, 
in its true sense, it is a vested interest 
which a spouse acquires by reason of 
a contribution of funds, property or 
services over and above the 
performance of normal marital 
duties. As Duncan indicated, a 
special equity will not arise if the 
property is acquired from funds 
generated by a working spouse while 
the other spouse is performing 
normal household and child-rearing 
responsibilities. 

Adapting the Duncan definition, 
the Ingram decision, issued as the last 
of the trilogy, denied a special equity 
to the husband even though he made 
the major contribution to the 
mortgage payments and paid for 
repairs and improvements to the 
home. 

The holdings of these three cases, 
hereinafter referred to collectively as 
Canakaris, are abundantly clear and 
certainly a welcome victory for 
substance over form. Moreover, 
since the declarations came from our 
highest court, one would have 
expected the district courts to follow 
a “whither thou goest, I will go” 
approach. However, research would 
indicate that the results in many of 
the appellate courts, so far as 
permanent periodic alimony is 
concerned, continue to reflect the 
attitude and philosophy of the 
individual panel’ regardless of 


Canakaris. In other words, while 
there has largely been intermediate 
appellate obedience to lump sum 
awards and special equities as 
restated in Canakaris,‘ everything is 
still up for grabs when it comes to 
upholding the right to permanent 
periodic alimony. Thus those 
lawyers who labor in the matrimonial 
vineyard are still very much 
dependent “upon the luck of the 
draw” regarding the makeup of the 
panel, as noted in McAllister v. 
McAllister, 345 So.2d 352, 354 (Fla. 
4th D.C.A. 1977), even at the 
appellate level. 


Permanent periodic alimony 
Commencing in the Third District, 
there appears to be a difference of 
opinion on how to interpret the 
dictates of the permanent periodic 
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FAMILY LAW 


alimony provisions of Canakaris. For 
example on December 16, 1980, the 
Third District simultaneously issued 
two opinions, Capps v. Capps, 392 
So.2d 581 (Fla. 3d D.C.A. 1980) and 
Colucci v. Colucci, 392 So.2d 577 
(Fla. 3d D.C.A. 1980), which on the 
facts reported are difficult to 
reconcile.® 

Capps was a per curiam 
affirmance, and thus of doubtful pre- 
cedent. However the facts reported 
in the dissent involve a 23-year 
marriage, two children and a 
homemaker-wife who but a year and 
a half before the dissolution had 
started work as a bookkeeper with 
“...no evidence that [she] had any 
hope of significantly increasing her 
earnings.” Moreover, it was 
undisputed that she needed twice the 
amount of support she could expect 
to earn and that her husband had the 
income and assets with which to 
respond to her needs. Notwithstand- 
ing, the trial judge only awarded 
rehabilitative alimony for the 
remaining year of minority of the 
youngest child “. . . at which time the 
amount, if any, to be paid [was to] be 
reconsidered.” The distiict court 
approved this result, but as Judge 
Pearson somberly described it in his 
dissent: “Beneath the majority’s per 
curiam affirmance and the 
inscription ‘Canakaris v. Canakaris’ 
lies [the wife] age forty-four.” Id. at 
581. 

Simultaneously, in the companion 
Colucci case, another Third District 
panel (with only the Capps dissenter 
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as the common denominator) clearly 
enunciated, under somewhat similar 
facts, that the wife was entitled to 
permanent, not merely rehabilitative, 
alimony. As the Colucci panel 
unanimously noted on page 579: 

We are unimpressed with the husband's 
claim that Mrs. Colucci’s right to review and 
modify the rehabilitative award as conferred 
by both Sec. 61.14, Fla. Stat. (1979) and the 
specific terms of the judgment below, renders 
it, in effect, unimportant that permanent 
alimony was not formally provided. To the 
contrary—as is obvious from the fact that the 
appellee himself thinks it significant enough 
vigorously to argue the point—it makes a real 
difference that the husband, rather than the 
wife, will have the future burden of 
demonstrating a change in circumstances. 

It is true that this particular facet of 

the Colucci opinion made no direct 
reference to Canakaris, but its 
message inevitably is that the Colucci 
trial judge deviated from a “veritable 
host of decisions,” including, of 
course, Canakaris, which call for 
permanent alimony under certain 
circumstances, to wit: 
The two primary elements to be considered 
when determining permanent periodic ali- 
mony are the needs of one spouse for the funds 
and the ability of the other spouse to provide 
the necessary funds. The criteria to be used in 
establishing this need include the parties’ earn- 
ing ability, age, health, education, the duration 
of the marriage, the standard of living enjoyed 
during its course, and the value of the parties’ 
estates. (Canakaris at 1201). 


Another Third District opinion 
which may have surprised the Miami 
matrimonial legal fraternity con- 
cerned not periodic alimony, but 
rather a lump sum award. Thus in 
Weiner v. Weiner, 386 So.2d 1251 
(Fla. 3d D.C.A. 1980), the court 
commenced with a rather obvious 
holding that the permanent periodic 
alimony awarded was, under the par- 
ticular circumstances, totally inade- 
quate and an abuse of discretion. 
Thereafter, the judicial bombshell 
was dropped when the panel 
concluded on page 1253: 

Finally, we consider the trial court’s award 
to appellee of certain valuable “artifacts,” 
taken from the parties’ household furnishings. 

A court may properly make a disposition of 
property, in the process of marital dissolution, 
only by agreement of the parties, in an award 
of lump-sum alimony, in recognition of 
separate ownership or special equity interest, 
or pursuant to a request for partition. Tinsley 
v. Bonner, 362 So.2d 975 (Fla. 3d D.C.A. 1978); 
Garmon Garmon, 357 So.2d 487 (Fla. Ist 
1).C.A. 1978); Niemann v. Niemann, 294 So.2d 
415 (Fla. 4th D.C.A. 1974). such 
agreement, award, recognition or request 
forms a part of this record. Therefore, we re- 
verse, leaving the parties as tenants-in- 
common. Fla. Stat. $689.15 (1979). 

Judge Nesbitt, dissenting to the 
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above quote, suggested that the 
award should have been upheld as 
lump sum alimony under Canakaris. 
His view certainly comports with 
both Canakaris and an earlier 
decision of the Third District, Blum 
v. Blum, 382 So.2d 52 (Fla. 3d D.C.A. 
1980), in which Judge Schwartz, 
speaking for a unanimous panel, re- 
marked that “Canakaris . . . seems 
sub silentio to have departed from 
the decisions . .. which had held that 
the courts were not permitted simply 
to divide fairly the parties’ assets and 
thus, in effect, to ‘make a property 
settlement agreement’ on_ their 
behalf.” Id. at 55. 

Advancing north to the Fourth 
District there is a plethora of 
decisions being affirmed on the 
authority of Canakaris from which, 
for lack of facts, one cannot discern 
the court’s philosophy. See: Cole v. 
Cole, 382 So.2d 388 (Fla. 4th D.C.A. 
1980); Finlason v. Finlason, 382 So.2d 
408 (Fla. 4th D.C.A. 1980); Bashaw v. 
Bashaw, 382 So.2d 1352 (Fla. 4th 
D.C.A. 1980); Hays v. Hays, 384 
So.2d 56 (Fla. 4th D.C.A. 1980); 
Liefer v. Liefer, 384 So.2d 261 (Fla. 
4th D.C.A. 1980); Hartman ov. 
Hartman, 384 So.2d 277 (Fla. 4th 
D.C.A. 1980); Vass v. Vass, 384 So.2d 
950 (Fla. 4th D.C.A. 1980); Bryant v. 
Bryant, 385 So.2d 1172 (Fla. 4th 
D.C.A. 1980); Baldwin v. Baldwin, 
388 So.2d 1332 (Fla. 4th D.C.A. 
1980); Bryant v. Bryant, 391 So.2d 
773 (Fla. 4th D.C.A. 1980). 


The meaning of Kaylor 


However, there are some Fourth 
District decisions which appear to 
follow the Third District’s Capps 
case already discussed although they 
make no mention of it. Thus, for 
example, in Kaylor v. Kaylor, 390 
So.2d 752 (Fla. 4th D.C.A. 1980) a 
divided panel, with a_ special 
concurrence and dissent, 
concluded that an award of only 
rehabilitative alimony is permissible 
even in an obviously permanent 
alimony situation, if the court post- 
pones a final decision on permanent 
support. Adding to the numerical 
judicial strength of this Kaylor 
ruling is the fact that the trial judge 
involved was Judge Hurley, now a 


‘ distinguished member of the Fourth 


District. 

What is the practitioner in the 
Fourth District to deduce from 
Kaylor? This writer is not sure, but it 


ag 
utes 
‘ 
| 


certainly is possible that a particular 
Fourth District panel might never 
find a trial judge to have abused his 
discretion just because he awarded 
rehabilitative rather than permanent 
alimony, providing the jurisdiction to 
change it later is retained. 

Having participated in the Kaylor 
decision, this author uses his personal 
knowledge of the record to 
paraphrase the philosophy inherent 
in Judge Hurley’s final judgment at 
the trial level. Basically, it is inferred 
that a 38-year-old wife cannot always 
rely on an award of permanent 
alimony at the final dissolution 
simply because she has mental or 
physical problems at that time which 
restrict or prevent her from earning 
her own living. Not only may she 
medically recover from _ her 
infirmities, but the possibility of 
cessation of support may encourage 
her to get on with it and do so. It is 
hard to argue with such thinking. 
Certainly at final dissolution time, 
neither spouse is inclined to portray 
one’s self as a potential, or actual, 
picture of health or captain of 
industry. However, Judge Hurley’s 
philosophy, even though appealing, 
is nowhere expressed in Canakaris 
where the award of permanent 
periodic alimony, though not 
irreversible, is predicated on two 
primary elements worth repeating: 
The two primary elements to be considered 
when determining permanent periodic 
alimony are the needs of one spouse for the 
funds and the ability of the other spouse to 
provide the necessary funds. The criteria to be 
used in establishing this need include the 
parties’ earning ability, age, health, education, 
the duration of the marriage, the standard of 
living enjoyed during its course, and the value 
of the parties’ estates. Id. at 1201. 

Indeed, in an opinion issued just 

prior to the Kaylor decision, the 
Supreme Court appeared to 
disapprove the exercise of such a 
split procedure by a trial judge, 
although the issue considered there 
was not identical. Thus in Claughton 
v. Claughton, 393 So.2d 1061 (Fla. 
1980), a decision entered months 
after Canakaris, the Supreme Court 
opined: 
Although we approve the granting of this final 
dissolution with a reservation of jurisdiction to 
subsequently determine property, custody, 
and support issues, we believe trial judges 
should avoid this split procedure. The general 
law and our procedural rules at both the trial 
and appellate levels are designed for one final 
judgment and one appeal. Splitting the 
process can cause multiple legal and 
procedural problems which result in delay and 
additional expense to the litigants. At 1062. 


In this writer’s opinion the spouse 

claiming permanent periodic 
alimony in most cases either is, or is 
not, entitled to same at the time of the 
final hearing under the existing 
predicates laid down in Tallahassee 
by both the legislature and 
Canakaris. To adopt innovative 
leverage to help persuade the spouse 
receiving support to pick up her 
medical and financial bed and walk, 
while not without merit, is probably 
short on precedent and in many 
instances reality. It should be 
remembered, as the Supreme Court 
noted in Canakaris: 
Once instituted, permanent periodic alimony 
is subject to modification upon a substantial 
change of circumstances, Chastain v. 
Chastain, 73 So.2d 66 (Fla. 1954), and may be 
converted to rehabilitative alimony if the 
circumstances warrant such a change in the 
alimony scheme. Id. at 1202. 

Accordingly, the spouse providing 
the permanent support is not without 
remedy if the circumstances do in 
fact change. See also Wilson v. 
Wilson, 279 So.2d 893 (Fla. 4th 
D.C.A. 1973). 

Meanwhile another Fourth District 
panel, in a unanimous decision 
written prior to Kaylor, and with 
similar facts, reversed a 
rehabilitative award and ipso facto 
amended it to become permanent. 
See Bashaw v. Bashaw, 382 So.2d 
1352 (Fla. 4th D.C.A. 1980). It is hard 
indeed to reconcile Kaylor and 
Bashaw although factually Bashaw 
made no mention of the wife 
suffering ill health at the time of dis- 
solution. Finally, Kaylor also appears 
to conflict with a decision written by 
Justice Alderman when he served on 
the Fourth District. See Garrison v. 
Garrison, 351 So.2d 104 (Fla. 4th 
D.C.A. 1977). 

Practitioners may well inquire: 
Did the Fourth District recede from 
Garrison and Bashaw when writing 
Kaylor? One would expect the 
answer to that question to come from 
this author, if anybody, but the truth 
is he does not know; however, Judge 
Anstead in his special concurrence in 
the Kaylor case appeared to indicate 
that the broad discretion voiced in 
Canakaris overpowered Bashaw and 
Garrison. As this presentation reflects 
and the Kaylor dissent confirms, this 
writer does not agree that Canakaris 
had any such intention. 


Trends in other districts 
Passing on to the Fifth District, the 


situation is fairly stable and the Fifth 
generally will approve permanent 
periodic alimony awards as distinct 
from the rehabilitative kind. Johnson 
v. Johnson, 386 So.2d 14 (Fla. 5th 
D.C.A. 1980); Cowan v. Cowan, 389 
So.2d 1187 (Fla. 4th D.C.A. 1980); 
G’sell v. G’Sell, 390 So.2d 1196 (Fla. 
5th D.C.A. 1980). 

However, even in the Fifth, a 
cloud has recently appeared in the 
Daytona sky in the form of Hunt v. 
Hunt, 394 So.2d 564 (Fla. 5th D.C.A. 
1981). In Hunt the court was not 
considering the initial award of 
permanent periodic alimony, but - 
rather the majority affirmed the trial 
judge’s termination of it pursuant to 
his discretion afforded under 
Canakaris, because he _ retained 
jurisdiction to later reinstate it. This 
decision drew a dissent from the 
third member of the panel who 
maintained that permanent periodic 
alimony should not have been 
terminated. The dissent also pointed 
out that it was not a realistic remedy 
to have the lower court retain juris- 
diction to reimpose the alimony later 
because in any such subsequent 
proceedings the wife would have the 
burden of proving the change in 
circumstance. See also Colucci v. 
Colucci, 392 So.2d 577 (Fla. 3d 
D.C.A.1980), and Justice Alderman’s 
opinion while at the Fourth District, 
in Garrison v. Garrison, 351 So.2d 104 
(Fla. 4th D.C.A. 1977). 

Moving to the Second District, we 
do not find too many cases discussing 
the merits of rehabilitative versus 
permanent periodic alimony. 
However, Volosin v. Volosin, 382 
So.2d 733 (Fla. 2d D.C.A. 1980) and 
Neff v. Neff, 386 So.2d 318 (Fla. 2d 
D.C.A. 1980) both indicate approval 
of permanent periodic alimony, and 
a very recent case reversed the trial 
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court’s award rehabilitative 
support and decreed that the 
identical sum be labeled permanent. 
Stiff v. Stiff, 395 So.2d 573 (Fla. 2nd 
D.C.A. 1981). 

Finally, arriving at the First District 
in Tallahassee, two cases pop up 


subsequent to Canakaris which 
approve rehabilitative over 
permanent periodic alimony. 


However, the first of these, Hebert v. 
Hebert, 382 So.2d 842 (Fla. Ist 
D.C.A. 1980), reports so few facts 
that one cannot tell if this was a long- 
term marriage (although there are 
two minor sons of unstated age) and 
there is no indication of the hus- 
band’s ability to respond on a 
permanent basis or the age of either 
spouse. What is stated, however, is 
that the wife was too ill at the time of 
dissolution to be self-sustaining. 
Nevertheless, the First District panel 
held there was no abuse of discretion 
in the trial judge’s grant of only 
rehabilitative alimony because he 
retained jurisdiction to make a final 
determination on the award two 
years down the road. 

While the attitude of this panel 
cannot be determined such 
barebone facts, a totally different 
panel, without mentioning the First 
District’s earlier Hebert, upheld the 
discretion of the trial judge under 
Canakaris to grant only a 
rehabilitative sum. Barker v. Barker, 
384 So.2d 925 (Fla. lst D.C.A. 1980). 
This latter ruling delineated more 
facts and is much more difficult to 
reconcile with Canakaris for, as 
Judge Shivers pointed out in his 
dissent, involved was a 17-year 
marriage, a devoted mother and 
homemaker with little or no wage 
earning capacity and some attendant 
medical problems. Canakaris clearly 
seems to mandate permanent 
periodic alimony in such a case, 


although the Canakaris court 
recognized that “once instituted, 
permanent periodic alimony is 
subject to modification upon a 
substantive change in circumstances 

. . and may be converted to 
rehabilitative alimony if the circum- 
stances warrant such a change... .” 
Id. at 1202. 

As noted by many appellate judges 
around the state, there is a substan- 
tial difference between a rehabilita- 
tive award which may be converted 
into a permanent one and the 
converse, because of the shift in the 
burden of proof.* On the other hand, 
Canakaris recognizes that “where 
appropriate, rehabilitative alimony 
may be converted to permanent 
periodic alimony.” Id. at 1202. 

Adding to the confusion is a de- 
cision, from the First District, only 
one month old, which on facts similar 
to Barker and Hebert apparently 
reaches the opposite result. See 
Golden v. Golden, 395 So.2d 1255 
(Fla. lst D.C.A. 1981). This latest of- 
fering, perhaps understandably, to- 
tally ignores both Hebert and Barker. 


Courts not likely to reverse 


At the risk of some repetition, it 
seems appropriate to reiterate the 
effect Canakaris has had on the 
district courts of Florida. 

With few exceptions, it is now safe 
to assume that these courts will 
usually not reverse awards of lump 
sum alimony if the Canakaris 
guidelines are adhered to.’ It also 
appears that a mislabeling of lump 
sum alimony by erroneously 
referring to it as a special equity, or 
vice versa, will not affect the 
outcome. As Duncan concludes, an 
appropriate result will not be set 
aside “even though it was reached in 
part for the wrong legal reason.” Id. 
at 953. 

As to the present status of a trial 
judge’s discretion in these matters, 
there were many who_ thought 
initially that the language of Canakaris 
bestowed discretion so generously 
upon the trier of the fact as to place it 
beyond the power of the appellate 
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courts to reverse. Indeed, as one wag 
put it at last year’s annual meeting of 
this academy, Canakaris turned all 
the trial judges into 800-pound 
gorillas. However, it would appear 
that in actuality little has changed 
and the appellate courts have 
continued unabashed, in all five 
districts, to declare abuses of 
discretion on the part of lower courts. 
To this writer that is as it should be 
and most probably as Canakaris 
intended. True, Canakaris decreed 
that judicial discretion is only abused 
if the action taken is arbitrary, fanciful 
or unreasonable. Even so it cited long 
used classic definitions in support 
and quickly tempered its pro- 
nouncement with words of limita- 
tion including the direction that 
“Judges dealing with cases 
essentially alike should reach the 
same result.” Id. at 1203. 

Certainly all can agree that like 
cases should produce like results. 
However, it is submitted that in the 
area of periodic awards, the district 
courts are sharply divided in their 
interpretation of Canakaris and, 
worse yet, not at peace with each 
other within the confines of their own 
courthouses where many quote the 
Canakaris case to reach opposite 
results almost as if its very 
pronouncement provides some 
magical cure for all judicial ills. This 
is an unfortunate development not 
only because it obscures the 
practitioner’s assessment of his 
client’s chances, but also because it 
poses a threat to the credibility of the 
intermediate appellate courts. 

This author recalls attending a 
lecture by one of our foremost legal 
philosophers, Judge Ruggero J. 
Aldisert of the Third Circuit Court 
of Appeals, who noted that if three 
judge panels of the same intermedi- 
ate appellate court contradict each 
other, the trial courts, and those who 
practice before them, will simply ig- 
nore such diverse intermediate 
dictates and go their own way 
until the Supreme Court steps in 
and resolves the conflict. It goes 
without saying that it is not in the 
nature of the beast for an appellate 
district judge to relish being ignored. 

Meanwhile, it is to be hoped that 
someone will find a vehicle to 
persuade the Supreme Court to 
reinforce the occasions on which 
permanent periodic alimony, as 
distinct from the rehabilitative kind, 
should be awarded, though one 
could hardly blame Justice Overton, 


i 
4 
We 
j 


were he to express surprise and 
remark he thought that mission had 
already been accomplished. o 


'Canakaris was subsequently reissued and 
two obvious misstatements removed. These 
misstatements are discussed in an excellent 
article by James Fox Miller, C.L.E. Lecture 
Outline, Dissolution in the 80’s: An Overview 
(1980). 

2Yandell v. Yandell, 39 So.2d 554 (Fla. 1949); 
‘Cummings v. Cummings, 330 So.2d 134 (Fla. 
1976); Meridith v. Meridith, 366 So.2d 425 
(Fla. 1978). 

3Obviously this presentation likewise must 
reflect the attitude and philosophy of this 
particular author. Thus his disagreement with 
the views of brother or sister judges must be 
taken with a grain of salt. 

‘Examples of the uniformity with which the 
district courts have construed lump sum 
awards and special equities include: 


Ist ID.C.A.: McIntosh v. McIntosh, 393 So.2d Tut FLORIDA BAR 


582 (1981), Beugnet v. Beugnet, 383 So.2d 1186 
(1980), Collinsworth v. Collinsworth, 386 ANN 


So.2d 570 (1980). 


2nd 1D.C.A.: McCall v. McCall, 386 So.2d 275 
e Attractive, made of 


(1980), Neff v. Neff, 386 So.2d 318 (1980), 
Hoch v. Hoch, 380 So.2d 499 (1980), 
McDonald v. McDonald 382 So.2d 50 (1980). 
3rd 1D.C.A.: Cuevas v. Cuevas, 381 So.2d 731 
(1980), Rosen v. Rosen, 386 So.2d 1268 (1980), 
Colucci v. Colucci, 392 §.2d 577 (1980), But see 
Weiner v. Weiner, 386 So.2d 1251 (1980). 


4th D.C.A.: Lewis v. Lewis, 383 So.2d 1143 imitation leather with 
(1980), Bird v. Bird, 385 So.2d 1090 (1980). gold imprinting. 
5th 1D.C.A.: Baker v. Baker, 388 S.2d 233 . 
(1980), Eagan v. Eagan, 392 So.2d 988 (1981). e Durable, will 
>The reader must remember that the time keep the Journal 
constraints imposed by large caseloads often : ; 
lead to contracted statements of the facts. accessible while 
Thus the result may be correct even if it may storing one years 
appear otherwise. issues. 
®See for example Garrison v. Garrison, 351 
So.2d 104 (Fla. 4th D.C.A. 1977); Colucci v. e Clear pocket for 
Colucci, 392 So.2d 577 (Fla. 3d D.C.A. 1980); labeling year and 
and the dissent in Hunt v. Hunt, 394 So.2d 564 volume 
(Fla. 5th D.C.A. 1981). 
*But see: Hoch v. Hoch, 380 So.2d 499 (Fla. 
2d 1D.C.A. 1980); Stith v. Stith, 384 $0.2d 317 i lus 246 tax 
(Fla. 2d 1D.C.A. 1980); Rosen v. Rosen, 386 Pres 


So.2d 1268 (Fla. 3d D.C.A. 1980) and Weiner 

v. Weiner, supra. 

Note: Family Law column for July/August 
1981 issue, “Critical Factors Which Influence 
Equitable Distribution Awards,” was also a 
presentation at the Third Annual Institute of 
the American Academy of Matrimonial 
Lawyers (Florida Chapter). 
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LAW OFFICE ECONOMICS 


Word processing on the 
IBM Displaywriter 
By C. Richard Loftin 


Reprinted with permission the 
July/August 1981 Legal Economics, a 
publication of the Section of Economics of 
Law Practice, American Bar Association. © 
1981 Richard Loftin. All rights reserved. 


In my travels the most asked-about 
piece of law office technology by far 
has been the IBM Displaywriter. 
Why? Because it’s a word processor 
selling for under $10,000 and it’s 
made by IBM. 

If the Displaywriter can manage 
even a mediocre performance in the 
law office, its relatively low price 
and outstanding reputation of its 
manufacturer are sure to make it one 
of the most popular word processors 
on the legal market. But the Display- 
writer’s predecessor, the IBM Office 
System 6, failed to rise even to the 
level of “mediocre.” Given that, how 
likely is it that the Displaywriter will 
do much better? 


The basics 


The Displaywriter is a software- 
based word processing system with a 
25-line video display, disk storage, 
and letter-quality printer. You have 
the option of single or dual 8 inch 
floppy disk drives; the single drive 
hasa capacity of approximately 284K 
characters (over 100 pages), and each 
diskett on the dual drive holds 
approximately 985K (over 400 
pages). 

You can choose one of three 
printers: a 15.5 character-per-second 
(CPS) Selectric printer or a daisy 
wheel printer that runs at 40 to 60 cps. 
The daisy wheel printers are 
available with a two-tray sheet 
feeder that will accommodate stand- 
ard or legal-sized paper. If you’re 


converting from an IBM mag card 
system, you may be interested in the 
optional mag card reader that also is 
available. 

You can choose one of three 
software packages, depending on 
your word processing needs. 
Textpack 1 contains the basic word 
processing programming; Textpack 
2 in addition allows several work 
stations to share aprinter; and Text- 
pack 3 contains everything in 
Textpack 2 and provides advanced 
word processing functions, most 
significantly those that facilitate 
processing of substantive systems. 

With regard to the basic features 
for creating and revising a document, 
youll find the Displaywriter above- 
average but less than ideal. 

The major problem you will 
encounter involves the formatting of 
documents (setting of changing 
margins, tabs, line spacing, and page 
length). Formatting on the Display- 
writer requires several steps and can 
be rather tedious. For example, 
changing from double to single 
spacing within a document takes nine 
keystrokes and requires making 
choices from two “menus” of 
information. (On some systems this 
task can be done with three 
keystrokes and no menus.) 
Furthermore, you can’t tell by 
looking at the display whether text is 
single- or double-spaced; you must 
go through a series of steps to 
determine what your current line 
spacing is. Several other format 
values similarly are not displayed. If 
your office produces documents 
with a wide variety of formats, you 
may find working with the 
Displaywriter to be somewhat 
frustrating. 

There are other problems, but no 
word processor is perfect (with one 
exception, of course). For the most 
part, the Displaywriter is a good 
basic text editor and will adequately 
perform the basic functions common 
to all word processors. 


Multipage documents 


For long documents the 
Displaywriter does a rather nice job. 
It’s document-oriented rather than 
page-oriented), which means that the 
operator need not be concerned with 
page boundaries when creating or 


revising a multipage document. For 
example, when typing a document 
you don't have to stop when you get 
to the end of a page; the Display- 
writer will treat text as one long, 
continuous document and paginate it 
for you when the typing is 
completed. (A _ page-oriented 
machine requires operator interven- 
tion at the end of each page.) 

If your documents contain 
footnotes, however, the Display- 
writer loses points. There is no 
footnote feature for creating, 
moving, or renumbering footnotes. 


Spelling verification 


IBM makes a big deal out of its 
spelling verification program (in- 
cluded in all Textpacks). Once 
you've typed a document, this pro- 
gram will highlight certain words 
that it thinks may be misspelled (such 
as the one preceding this 
parenthetical comment), and then it 
will take you directly to each 
highlighted word for correction. 

Is the program really that helpful? 
It’s nowhere near 100° percent 
accurate—it highlights words that 
are correct and misses words that 
aren't—so it cannot substitute for 
proofreading. And since it does take 
some time to load the spelling 
program and let it run, some 
operators may be discouraged from 
utilizing it—especially those who are 
careful proofreaders. But if you and 
your secretary tend to be weak in the 
proofreading department, you'll 
probably like the spelling program. 
After all, three sloppy proofreaders 
are better than two! 


Substantive systems and advanced 
functions 


If your office produces documents 


Richard Loftin is a Washington, D.C., 
attorney who handles venture_capital 
transactions for high-technology companies. 
He has done extensive research on technology 
for the law office and presently serves as 
chairperson of the ABA’s Committee on Word 
Processing, Section of Economics of Law 
Practice. Before entering the legal profession, 
Loftin was a computer systems engineer for 
IBM and a systems consultant for the City of 
New York. 
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using substantive systems (a/k/a/ 
document systems, Create-a- 
Systems, or boilerplate systems), 
youll need the Textpack 3 software. 
As of this writing it is not available, 
but if it works the way IBM says it 
will, the Displaywriter will be one 
of the best word processors available 
for substantive systems. You (or your 
legal assistant) will be able to com- 
pile a master information list (MIL) 
of client information and then enter it 
into the machine. You'll also be able 
to create an inventory of standard 
paragraphs—with a code at each lo- 
cation where client information is 
to be inserted—and store these para- 
graphs on the machine. To assemble 
a document you specify the numbers 
of the standard paragraphs you want, 
and the machine automatically re- 
trieves those paragraphs and merges 
the client variables from the MIL into 
the document. The assembled docu- 
ment is printed and also stored on the 
diskette for future revisions if neces- 
sary. 

Data retrieval is an advanced fea- 
ture included on a few word pro- 
cessors, and it’s a relatively new 
concept. The idea is to create a client 
data base containing each client’s 
name and address, opposing attor- 
ney’s name and address, and other 
information that is used. frequently 
in producing correspondence or 
other paperwork for that client. 
Whenever such information is need- 
ed in a document, a code word is 
typed where the information is to 
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appear. The system then retrieves 
the requested information from the 
data base and inserts it into the docu- 
ment in place of the code word. This 
feature saves time in two ways: The 
attorney or secretary does not have to 
spend time looking for the informa- 
tion in the client’s file folder, and 
typing is eliminated during docu- 
ment preparation. 

With Textpack 3 the Displaywriter 
has the capability for a rudimentary 
data retrieval ‘system, and it’s ru- 
mored that this aspect of the soft- 
ware will be enhanced in the near 
future. 

A number of word processors of- 
fer various data processing packages 
for the law office, such as a time- 
keeping and billing program. A few 
even allow the user to write his own 
programs. IBM has yet to announce 
data processing capabilities for the 
Displaywriter. 

There will be a communications 
option on the Displaywriter, but the 
machine has not yet been certified 
for connection to Westlaw. 


Vendor support 


In evaluating a word processor, 
you probably know that vendor 
support for the equipment—service 
and training—are every bit as 
important as the machine capabili- 
ties. IBM has an excellent reputation 
in this area, and thus it is somewhat 
ironical that the Displaywriter is to 
be uncrated and installed not by an 
IBM customer engineer but by you 
the user! Furthermore, training will 
be conducted not in a classroom but 
in your office; your “instructor” will 
be a self-teaching course provided 
by IBM. 

If you encounter problems with 
your Displaywriter, you first run a 
self-diagnostic program furnished by 
IBM. If the problem involves the 
hardware, you are instructed to call 
the local service number. If it’s not a 
hardware problem, you call an 800 
number and discuss your problem 
with a support representative. If you 
need further help or want assistance 
with special applications, a support 
representative will call at your office. 

Obviously IBM’s call for a greater 
degree of self-help on the part of the 
user is a necessary ingredient in its 
relatively low pricing structure. I 
don’t foresee any problems 
concerning service of the 
equipment—IBM’s approach may 
actually improve service—but 
whether the training program will be 


sufficient remains to be seen. I found 
the Displaywriter relatively easy to 
learn (except for the formatting 
problems discussed earlier), but 
fortunately I had operated a couple 
of other word processors before 
experiencing the Displaywriter. At 
this point it’s unclear whether the 
training materials will be adequate 
for an operator with little or no word 
processing experience. 


Acquiring a Displaywriter 


Who should consider acquiring a 
Displaywriter? First of all, I 
recommend it if you are in a location 
where only IBM provides adequate 
service. I also suggest that you seri- 
ously consider the Displaywriter if 
you plan to use your word processor 
primarily for substantive systems. I 
do not especially recommend the 
Displaywriter for briefs and other 
relatively complex documents 
containing footnotes and frequent 
format changes. Regardless of your 
word processing needs, I suggest you 
consider the Displaywriter whenever 
price is a predominant factor— 
except when you plan to use the 
equipment for data processing as 
well as word processing (in which 
case a microcomputer may be your 
best bet). 


The minimum configuration— 
work station with one disk drive and 
Selectric printer for use with Text- 
pack 1—sells for $7895 plus $15 per 
month for use of the software. (The 
software is licensed, not sold.) For 
substantive systems and _ heavier 
printing requirements you'll want 
two disk drives, a 40-cps daisy wheel 
printer, and Textpack 3 capability, 
which sells for $10,870 plus $25 per 
month for the software. The sheet 
feeder is an additional $1850, and the 
mag card reader is $2250. 

You can upgrade from one system 
to another, and you can have as many 
as three work stations sharing a single 
printer. 


In addition to selling its 
equipment, IBM offers a six-month 
rental plan and a three-year lease. 

One final note on the Display- 
writer: The machine has one of the 
largest internal memories available 
on a word processor, and that feature 
gives the IBM engineers tremendous 
flexibility in designing future 
enhancements. Although it’s no 
Odyssey 2001, the Displaywriter 
does have a lot of potential. And for 
that reason alone, it’s a machine 
worth watching. oO 
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Credit Union 
Expands Statewide 


The Florida Legal Credit Union in 
Orlando has received the go-ahead to 
expand its membership to include all 
members of The Florida Bar, their 
employees and families. 


Also included in the membership 
expansion authorization are employees 
and families of all legal service organi- 
zations not employed by the state and 
formal organizations of such persons. 
Potential membership could run 
into thousands. 


Originally chartered in 1980 as the 
Mid-Florida Legal Credit Union, the 
union was co-founded by the Orange 
and Seminole County Bar Associations 
and The Fund. The Credit Union 
recently paid a seven percent second 
quarter dividend and all accounts are 
insured up to $100,000 by the Florida 
Credit Union Guaranty Corporation. 


Services offered include payroll 
savings deductions and share secured 


The popular ‘Basic Residential Real Est 
on October 21 in Tallahassee, October 22 in Tampa and October 23 in Miami. 
Co-sponsored by The Florida Bar’s Young Lawyers Section and The Fund, the 
program was well received at its last presentation in June. Announcements and 
registration forms will be mailed shortly by The Florida Bar. 


and signature loans, which carry free 
loan protection insurance for 
borrowers. Credit Union members also 
get a life savings protection which 
could yield up to $2,000 to the 
deceased shareholder’s estate. 


For information about membership 
contact Manager Brenda Burton at 
(305) 841-6710 or write to P.O. Box 
3685, Orlando, Florida 32802. 


Member Meetings 
Set Around State 


The 1981 Fall Fund member 
meetings have already begun under the 
direction of Charles J. Kovaleski, Vice 
President — Development, and the 
local Fund area field representatives. 


Remaining member meetings will 
be held in the evening with the 
exception of the Marion County 
meeting scheduled for noon. 


Fund members will be informed as 
to the specific time and place as the 
meeting dates approach. 


ate Transactions” will be presented again 
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County Date 


Dade October 6 
2nd Circuit October 27 
Marion October 28 (Noon) 
19th Circuit November 4 
Palm Beach November 5 
Orange-Seminole November 10 
St. Johns November 17 
Broward November 30 
Lake December 8 
Brevard. December 15 


Law Student 
Award Winners Named 


Five students at Florida law colleges 
are winners in the annual Law Student 
Awards Program sponsored by The 
Fund. Prizes of $150 are awarded for 
the best legal paper submitted at each 
college on a subject related to real 
property law. The entries are judged 
by the law college faculty. 


“Nonsimultaneous Like-Kind 
Exchanges Under Section 1031” by 
William Brannon, Jr., won at the 
Florida State University. Kenneth J. 
Ronan’s “Relocation, Cost and 
Assistance For Florida Condemnees” 
took the award at Nova University. At 
Stetson University the prize was copped 
by Gregory Holder for “Implied 
Warranty of Habitability: Does It 
Exist In Florida Leaseholds?” 


Additional winners were Cory 
Peterson at the University of Florida 
with “Zoning Estoppel In Florida: 
Time For A _ Change” and 
“Homeowners Associations: A 
Practical Look At Its Structure And 
Formation” by the University of 
Miami’s Karen Throckmorton. 


By the staff of Lawyers’ Title Guaranty 
Fund, Box 2671, Orlando, Florida 32802 
Adv.) 
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CRIMINAL LAW 


Stop and frisk—the 
Florida experience 


By John E. Fennelly and 
Radford R. Sturgis 


The rule 


Searches conducted outside the judicial pro- 
cess without prior approval by a magistrate 
are per se unreasonable under the Fourth 
Amendment subject only to a few well deline- 
ated, specifically established exceptions. The 
exceptions are “carefully and jealously drawn,” 
and there must be “a showing by those who 
seek the exception . . . that the exigencies of the 

“situation made the course imperative. The 
burden is on those seeking the exception to 
show the need for it.” Coolidge v. New Hamp- 
shire! 


One of the most litigated excep- 
tions has been the principle of “Stop 
and Frisk.” 


The Terry exception 


In Terry v. Ohio? and cases follow- 
ing, the U.S. Supreme Court carved a 
new exception to the warrant require- 
ment of the fourth amendment, ap- 
plied to the states through the due 
process clause of the 14th amend- 
ment. This exception, commonly 
called the stop and frisk principle, is 
based upon the following language: 

(The stop): “[A] police officer may, 
in appropriate circumstances and in 
an appropriate manner, approach a 
person for purposes of investigating 
possible criminal behavior even 
though there is no probable cause to 
make an arrest.” Id., at 22, 20 L.Ed. 
2d at 906. 

(The frisk): “A policeman making 
a reasonable investigatory stop 
should not be denied the opportunity 
to protect himself from attack by a 
hostile suspect. When an officer is 
justified in believing that the indi- 
vidual whose suspicious behavior he 


is investigating at close range is 
armed and dangerous to the officer 
or others, he may conduct a limited 
protective search for concealed 
weapons.” Adams v. Williams.’ 

While approving the stop and frisk 
principle, the Supreme Court was 
aware that its decision required the 
resolution of serious constitutional 
issues. Indeed, the Terry Court 
frankly observed: 

We would be less than candid if we did not 
acknowledge that this question thrusts to the 
fore difficult and troublesome issues regard- 
ing a sensitive area of police activity, issues 
which have never before been squarely 
presented to this court. Reflective of the 
tensions involved are the practical and 
constitutional arguments pressed with great 
rigor on both sides of the public debate over 
the power of the police to stop and frisk, as it 
sometimes euphemistically termed, suspicious 
persons.... 

The Terry Court recognized two 
governmental interests sufficient to 
justify the new exception: (1) effec- 
tive law enforcement and (2) 
prevention of unnecessary danger to 
law enforcement officers. The Court 
held that probable cause, in the tra- 
ditional constitutional sense, would 
not be a prerequisite to such en- 
counters between officers and suspi- 
cious persons. The Court further 
required that, at a minimum, offi- 
cers utilizing the newly announced 
exception must be “able to point to 
specific and articulable facts which 
taken with rational inferences from 
those facts reasonably warrant that 
intrusion.” 


Florida 

The Florida Legislature addressed 
itself to the Terry decision by 
enacting Florida Statute 901.151 
intending to codify Terry into the 
laws of Florida. This statute and the 
Terry exception have generated 
extensive litigation in Florida as the 
courts apply the principles to the 
particular circumstances of each 
individual case. 

The stop—In construing Florida 
Statute 901.151 and Terry, the 
Florida courts have uniformly held 
that a mere suspicion of criminal ac- 
tivity by the police is not sufficient to 
support a temporary detention. The 
quantum of proof required has been 
described as a “reasonable basis,” a 
“founded suspicion,” or as a “well- 
founded suspicion of the presence of 


criminal activity” on the part of the 
person to be detained. The 
ingredients in a sufficient basis have 
been determined on a case by case 
approach under the totality of facts 
considered in the light of the officer’s 
knowledge, training and experience. 

The basis—The following cases, 
while not exhaustive, illustrate the 
various factors which the appellate 
courts have weighed in evaluating 
the propriety of temporary 


John E. Fennelly received A.B. degree cum 
laude from Loyola University and the J.D. 
degree magna cum laude from Illinois 
Institute of Technology/Kent Coliege of Law. 
He formerly served as a special agent for the 
U.S. Treasury assigned to the Organized 
Crime Strike Force in Chicago, Illinois. He is 
currently employed as an assistant state 
attorney, 19th Judicial Circuit. 

Radford R. Sturgis graduated from Florida 
State University Law School in 1973. After 
serving as an assistant state attorney, he 
entered private practice in Cape Coral. He is 
currently vice president of the Lee County Bar 


Association and the former publications 


chairman for the Bar’s Criminal Law Section. 
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Criminal Law Section, Meredith J. Cohen, 

chairman, and James McGuirk, editor. 
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detentions conducted pursuant to 
Florida Statute 901.151. 

(1) Reasonable suggestion of a 
suspect's possible commission of a 
crime: The time, the day of the week, 
the location, the physical appearance 
of the suspect, the behavior of the 
suspect, the appearance and manner 
of operation of any vehicle involved, 
and anything incongruous or unusual 
in the situation as interpreted in light 
of the officer’s knowledge are factors 
considered in State v. Stevens.’ See 
also State v. Bastardo® (trunk open, 
TV inside, Texas plate, defendant 
appeared to be Mexican, officer had 
not seen Mexican within six to eight 
months in that area, middle of night). 
State v. Payton® (midnight, 
surveillance, car parked in 
commercial area, two men running 
toward car, noises of items being put 
into car, car left scene, officer 
observed fence around area bent 
down, car stopped, two large boxes 
in plain view). 

(2) The officer's knowledge of 
crime problems on his assigned beat 
coupled with suspicious behavior on 
the part of the defendants. Coney v. 
State’ is typical of cases approving 
temporary detentions conducted 
pursuant to Florida Statute 901.151. 
In Coney, officers observed the de- 
fendant and another person in a 
vehicle in a residential area that had 
experienced a rash of burglaries, 
(including the arresting officer’s own 
home). The occupants and the 
vehicle were similar to descriptions 
given by victims of the burglaries. 
The vehicle was stopped, briefly 
detained, and the victim-officer ob- 
served his stereo in the back seat of 
the vehicle. 

In accord are Boal v. State’ (recent 
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burglaries, defendants loitering in 
area in early morning hours), State v. 
Spurling? (complaints of drug use by 
owner of parking lot, defendant in 
area under apparent influence of 
drugs or alcohol), and Taylor v. 
State!’ (officer knew remote area 
used for drug smuggling, plane 
observed with no lights landing in 
open field), and Lyles v. State"! 
(police compared v.i.n. number with 
daily bulletin). 

(3) A description of the offender 
given to the police by a victim or eye 
witness of a crime, as in State v. 
Rizzo! (officer spoke to victim and 
observed defendant who was 
similar), Lachs v. State (report from 
manager of a bar regarding narcotics 
on the premises). 

(4) Information supplied by a 
reliable informant. 

(5) Information supplied by 

anonymous informant corroborated 
by observations of police. P.S.D. v. 
State'4 (anonymous information 
including description - corroborated 
by police), State wv. Hetland® 
(anonymous report Hetland was on 
way to a bar to shoot someone and 
that he was carrying a silver revolver 
with a black handle), Webb v. State'*® 
(officers told to be on the lookout for 
armed robbery suspect, described in 
detail, and carrying a black-colored 
gun). In Webb Justice Alderman 
stated: 
Rather than looking just to the source of the tip 
on an after-the-fact statement directed to the 
reliability of the source . .. Hetland holds that 
we may also look to the information provided 
by the tip and determine its reliability by the 
specificity of the information and_ its 
corroboration by prompt police action finding 
an individual in the general area of the named 
location who precisely fits the description 
given in the BOLO. 

(6) Traffic Violations. Vlesky v. 
State!’ (defendant observed driving 
recklessly - drugs observed in plain 
view after stop). 

(7) Persons incongruous to 
vicinity; as In the Interest of G.T."8 
(defendant loitering in a flower 
shop). 

In each of the foregoing cases, 
police actions were based upon a 
founded suspicion and not probable 
cause in the traditional sense (See 
Footnote!® for illustrative examples 
of stops which were held invalid.) 

The approach—Recent develop- 
ments in both Florida and federal 
case law reflect a further refinement 
involved in stop and frisk analysis; 
this has been referred to as an 
approach of nonconstitutional 
dimension. 
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In U.S. v. Mendenhall drug 
enforcement agents approached 
Mendenhall, who fit their drug 
courier profile, while being present 
at the Detroit airport. The agents 
identified themselves and engaged 
Mendenhall in conversation. She was 
requested to accompany them to the 
DEA: office at the airport. 
Mendenhall consented to a_ full 
search which revealed contraband 
narcotics. The court upheld the 
actions of the DEA agents, finding 
that “no seizure had occurred.” The 
court further noted that “there is 
nothing in the constitution which 
prevents a policeman from addres- 
sing questions to anyone on the 
street.” The court pointed out that 
“not every encounter is an intrusion 
requiring justification.” In conclu- 
sion, the court held that 

a person is seized only when by means of 
physical force or a show of authority his 
freedom of movement is restrained. Only 
when such restraint is imposed is there any 
foundation whatever for invoking consti- 
tutional safeguards . . . as long as the person to 
whom the questions are put remains free to 
disregard the questions and walk away, there 
has been no intrusion upon that person’s 
liberty or privacy as would under the 
constitution require some particularized and 
objective justification. 

Prior to the rendition of 
Mendenhall, Justice Alderman, in a 
concurring opinion, maintained in 
Mullins v. State®' that “there will be 
legitimate contact between a police 
officer and a citizen, not based on 
probable cause or founded 
suspicion, which may result in the 
subsequent arrest of the citizen fora 
crime detected by the police officer 
as a result of the legitimate contact.” 
Justice Alderman’s Mullins analysis 
furnished the rationale for the 
decision of the case of Carter v. 
State.22 Carter involved an officer 
who observed a defendant walking 
alone, late at night on an isolated 
road. The officer stopped the de- 
fendant for the expressed purpose of 
offering him assistance. The officer, 
upon observing a revolver in plain 
view on the defendant’s person, 
seized it. The court found the stop 
legitimate even though it was not 
based on probable cause or founded 
suspicion of criminal activity on the 
part of the defendant. The rationale 
in Mullins and Carter appears to be 
based on the nonlaw enforcement 
purpose or community caretaker 
concept first advanced in Cady v. 
Dombroski.®8 

There is an emerging distinction in 
federal and state case law between 
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Terry stops and what are now classi- 
fied as non-Terry encounters. A close 
reading of Mendenhall leads to the 
conclusion that encounters based on 
an officer’s suspicions are 
permissible so long as no compulsion 
is present and the person who is 
confronted is free to leave. The 
Carter-Mullins decisions recognize 
the community caretaker approach. 
These exceptions may have 
significant impact upon Floridians in 
light of the recent Florida Supreme 
Court case of State v. Webb. In 
Webb, the Florida high court 
reaffirmed its adherence to the view 
that “Florida’s stop and frisk law 
imposed no greater restrictions than 
the Fourth Amendment or Article I, 
Section 12 of the Florida 
Constitution.” The court further held 
that the statute was intended to and 
did adopt “Federal Standards for 
Stop and Frisk” and not any stricter 
standards. 

A collective reading of 
Mendenhall, Webb, Carter and 
Mullins leads one to the conclusion 
that Florida now recognizes three 
instances where police may en- 
counter a citizen on than 
probable cause. The first permissible 
contact would be the traditional or 
compelled encounter based on a 
founded suspicion of criminal activ- 
ity. (Terry). The second permissible 
contact is one based on_ the 
community caretaker concept recog- 
nizes in Mullins and Carter. The third 
permissible contact can be 
characterized as a Mendenhall stop, 
that is, one based on suspicion but 
conducted without coercion or 
compulsion. 

The importance of these now 
recognized encounters is that even if 
the police lack stop and_ frisk 
justification necessary for a_ brief 
detention of a person, if the officer's 
conduct is not deemed a “stop,” 
(detention, coercive encounter) then 
actions by the suspect in response to 
the officer's conduct (such as 
dropping narcotics) are not 
considered the product of an illegal 
fourth amendment intrusion (See 
footnote 24.) 

The frisk—The Supreme Court in 
Terry and the Florida courts’ 
interpretation of Florida Statute 
901.151 draw a clear distinction 
between law enforcement officers’ 
right to stop and right to frisk. 
Illustrative of the distinction is the 
case of Schnick v. State. Police 
received a radio dispatch reporting a 
fight. Upon arrival, the participants 


(including Schnick) in the fight were 
identified to the police. Schnick was 
searched and a pocket knife and 
marijuana was located in his pocket. 
This search was conducted although 
there were no reports of any 
weapons nor was there any 
indication at the scene that weapons 
were involved. The Fourth District 
held that while the facts authorized 
the temporary detention of Schnick, 
they did not warrant a frisk or search 
as there was no basis to believe he 
was armed. The court stated: 

Section 901.151(5)?° Florida Statutes (1975) 


sets out entirely separate and distinct require- 


ments which must be met before a person may 
be searched. The right to search does not 
automatically follow once the right to detain is 
established. Temporary detention, unlike 
arrest, does not itself authorize a search 
“incident to detention” . . . the search must be 
based upon probable cause to believe the 
detainee is armed with a dangerous weapon.”” 
The Supreme Court of Florida in 
Webb made a significant 
interpretation of this section. Justice 
Alderman reviewed the legislative 
history of the statute and stated: 
Legislative intent is the polestar by which the 
court must be guided and this intent must be 
given effect even though it might contradict 
the strict letter of the statute . . . there is no 
doubt that the legislature intended to adopt 
the federal standards for stop and frisk, and 
not any stricter standards... we hold that what 
is required for a valid frisk is not probable 
cause, but rather, a reasonable belief on the 
part of the officer that a person temporarily 
detained is armed with a dangerous weapon 
... the validity of a stop and frisk can only be 
decided in the concrete factual context of each 
individual case. 


See also Hetland v. State and 
Interest of P.S.D.?8 

These cases should be contrasted 
with Perry v. State®® (no reason to be- 
lieve person detained armed and 
dangerous to officer), Isham v. 
State*® (no information to suggest 
person armed), Sanders v. State (of- 
ficer testified not concerned person 
armed and not fearful for safety), In 
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Interest of G.T.*! (no facts to indicate 
defendant armed). 

An otherwise valid frisk may be 
invalidated by an _ illegal stop. 
Evidence, whether testimonial or 
physical, obtained as a result of the 
primary illegality is subject to 
exclusion. A good example of the 
application of this principle is the 
case of Lewis v. State.2* In Lewis, 
Judge Dauksch stated that the police 


had no “legally sufficient reason for 


detaining the defendant . . . no 
burglary or other crime had been 
reported and appellant displayed no 
indicia of criminality.” Judge 
Dauksch went on to apply principles 
announced in Wong Sun and held 
that “because the initial stop was 
illegal all that flowed from it was 
essentially illegal and the fruits of the 
search, along with the confession, 
cannot be used against the defendant.” 


Scope of stop and frisk 


No discussion of stop and frisk 
would be complete without discus- 
sion of the acceptable limits of each. 
A benchmark principle in fourth 
amendment analysis is that 
exceptions to warrant requirements 
are narrowly drawn and carefully de- 
lineated. The exceptions, therefore, 
are carefully limited to the exigencies 
which create them. 


The exigency permitting a 
temporary detention on less than 
probable cause was set forth in Terry 
v. Ohio. It is the governmental 
interest “‘in effective crime 
prevention and detection.” This 
rationale is reflected in Florida 
Statute 901.151 which provides inter 
ali that a law enforcement officer 
may temporarily detain a person 
whom he encounters under circum- 
stances which reasonably indicate 
such person has committed, is 
committing, or is about to commit an 
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offense. Such detention must be 
temporary and for the purpose of 
ascertaining the identity of the 
person detained and the circum- 
stances surrounding his presence. 
The detention permitted may not be 
longer than reasonably necessary to 
effect the purposes of the subsection 
and shall not extend beyond the 
place where it was effected or the 
immediate vicinity thereof. 

The statute places spatial 
limitations on temporary detention 
to the location and immediate 
vicinity where detention originates. 
The removal of a detainee to the 
station house for an extended period 
of time would not be permissible. 
Morehead v. State, 378 So.2d 123 
(Fla. 2d DCA 1980). 

Similarly, driving a suspect to the 
scene of several crimes would be 
equally impermissible. The 
foregoing actions would be 
tantamount to full scale arrest in 
excess of the statutory provisions. 
However, Piantadusi v. State* 
recognizes the removal of that 
detainee from the place of detention 
to the scene of a recently reported 
crime can be reasonable. In 
Piantadusi officers observed a defen- 


dant running from an apartment com- 
plex in the early morning hours. The 
defendant was observed carrying 
several suitcases and dropped 
several items enroute to a car. When 
approached he explained he had just 
left his girl friend’s apartment and 
was enroute to a tennis match. The 
defendant accompanied officers 
back to the apartment complex 
where it was determined that he was 
not a nocturnal tennis player but a 
rather inept burglar. In affirming the 
conviction the Third District 
characterized the actions of the 
officers as “under the facts of this 
case entirely reasonable and 
consistent with good police work.” 
The permitted scope of a frisk is 
strictly limited to a pat-down of the 
detainee’s outer clothing for the 
purpose of ascertaining the presence 
of a weapon. If the officer, on the 
basis of the limited frisk, has 
reasonable apprehension that there is 
a weapon then he may seize the 
weapon. This limitation is consistent 
with established constitutional 
doctrine limiting warrantless 
searches to exigent circumstances 
which create them. If the officer 
cannot demonstrate that the frisk 


revealed what he reasonably 
believed to be a weapon then he 
cannot reasonably fear for his own 
safety. This being so, no further 
search would be warranted or 
justified. See Dunn v. State* (officer 
felt object suspected to be 
marijuana). See also Ramos v. 
State. 

A somewhat perplexing problem 
in the frisk area is the propriety of 
exploratory searches of vehicles in 
which a detainee is present. 
Assuming arguendo that the officer 
can adduce facts which reasonably 
indicate the presence of a weapon in 
the vehicle, e.g., a quick gesture 
placing an item under the seat, a re- 
sulting limited search of that area will 
generally be permissible.** 

Extension of a frisk beyond the 
limitations announced will result in 
the exclusion of evidence obtained as 
a result of an impermissible search.” 


Conclusion 


A police officer may temporarily 
detain a person when the officer is in 
possession of information which 
reasonably indicates criminal 
activity on the part of the person 
detained. The information relied on 
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by the officer may be the contents of 
an anonymous BOLO or an anony- 
mous tip if the BOLO or tip are 
personally corroborated by the 
officer. The detention must be 
limited temporarily and spatially to 
the extent necessary to determine 
criminal culpability on the part of the 
detainees. 

Non-Terry encounters have been 
recognized by the courts as 
constitutionally proper where 
compulsion is not present or the 
officer is performing community 
caretaker duties. Evidence discarded 
or coming into plain view as a result 
of these encounters may be legally 
seized. A frisk of the person detained 
is authorized when the stop and 
detention is legal and the officer is in 
possession of information which rea- 
sonably indicates the person is armed 
and dangerous. Finally, the frisk 
must be restricted to a pat-down of 
the outer garments of the person 
detained and, under proper circum- 
stances, the area under his immediate 
control. oO 
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The Kids’ Book of Divorce, Eric 
Rofes, Editor, The Lewis Publishing 
Company, Inc., 1981 (123 pages) 
$9.95 

The cover tells us that this remark- 
able book is by, for and about kids. In 
this reviewer’s opinion, it is also for 
divorced or divorcing parents and 
for lawyers and other professionals 
who deal with divorce and _ its 
problems. 

The authors are a class of 20 
Cambridge, Massachusetts children, 
ages 11 through 14, all of whom have 
been touched by divorce. Fourteen 
of these students have actually gone 
through a divorce in their families. 
The others, like all children today, 
have had fears and fantasies about di- 
vorce or have friends who have gone 
through it all. These students have 
read about divorce, interviewed 
parents, other children, and a variety 
of counseling and social services pro- 
fessionals to increase their own 
knowledge of the subject. But they 
have mainly written about their own 
feelings, their fears, their disappoint- 
ments, their anger and embar- 
rassment. 

Recurring themes are the difficulty 
in discussing feelings with other chil- 
dren as well as with their parents, 
anger at not having been told about 
an impending separation early in the 
process, their need to be participants 
and yet to avoid being placed in the 
middle of the parents’ disagreements. 
One of the most frequent recurring 
feelings was the child’s feeling that 
the separation was somehow the 
child’s fault. This seemed to be espe- 
cially true if one parent left so com- 
pletely as to have no further meaning- 
ful contact with the child. 

One of the most interesting discus- 
sions was about child custody and 
about the child’s need to be fully in- 
formed about the terms of any separ- 
ation agreement. The children had 
collectively experienced the various 
forms of custody including sole cus- 
tody, joint legal custody, joint physi- 
cal custody, and alternating custody. 
They were familiar with the concepts 
of split custody and _ third-party 
custody. 

Of the 14 children whose parents 
were divorced, all but two lived in 
custody arrangements where they 
had substantial contact with both 


parents. The children strongly voiced 
their need to have a continuing rela- 
tionship with both parents. They 
discussed the difficulties of living 
parttime in two homes in joint physi- 
cal custody, but joint custody advo- 
cates will find support in the children’s 
views that the difficulties are modest 
compared to the benefits, where the 
parents are able to work coopera- 
tively. 

The discussion in the chapter en- 
titled “Week End Santa” deals with 
thé familiar situation of the noncusto- 
dial parent who has too little custody 
and the custodial parent who has, 
along with a fulltime job, too much 
child care and responsibility. The at- 
tempts of competing parents to show 
love by spending money was de- 
scribed by one child who said, “What 
I don’t like is when she tries to outdo 
my dad. Once my dad gave mea pair 
of sneakers and I wore them to my 
mom’s house for the weekend. My 
mom saw them and right away took 
me out and bought mea more expen- 
sive pair of sneakers. When I went 
back to my dad’s house, he tobk me 
out and bought me a pair of running 
shoes. Before I knew it, I have five 
pairs of sneakers and track shoes. I 
liked having so much footwear, but I 
hated the fact that my parents were 
trying to prove they were better than 
each other by the sneakers they 
bought me.” 

The book has organizational faults 
but these add to a sense of authen- 
ticity as the work of kids, not overly 
edited by their teacher or the pub- 
lisher. The result is refreshing and 
informative and is recommended by 
this reviewer as valuable reading for 
the parent as well as for the lawyer or 
counselor who is concerned about 
the welfare of a client’s children. 
Also, this reviewer agrees that the 
book is for kids. 

—By Laurance M. Hyde, Jr. 


State Land Use Planning and 
Regulation: Florida, The Model 
Code and Beyond 
By Thomas G. Pelham, Southern 
Methodist University, Lincoln Insti- 
tute of Land Policy; Lexington, Mass., 
Lexington Books 1979, P.P. xii, 212, 
$22.95 

This little book, authored by Pro- 
fessor Pelham, a member of The 


Florida Bar and a former professor of 
law at Southern Methodist Univer- 
sity, should be in the library of every 
Florida practitioner who has occa- 
sion to deal with Florida’s compre- 
hensive and complex land use regula- 
tory scheme as based in the Florida 
Land and Water Management Act,! 
and its daughter statutes.? Professor 
Pelham takes the reader from the be- 
ginning of land use regulation in the 
United States, through the develop- 
ment of land use regulation in Florida 
and into the future of land use regula- 
tion. through a comprehensive dis- 
cussion of the American Law Insti- 
tute Model Code and how it has been 
implemented in one form or another 
in Florida, as compared to other 
states also adopting the Model Code 
approach. 

The reader unfamiliar with the 
complexities of the statewide ap- 
proach to land use regulation—the 
anomalies of the DRI process, the 
purpose and effect of comprehensive 
planning and how the Florida land 
use regulatory works—scheme fits 
together will find this book an excel- 
lent guide to and overview of the 
Florida laws and how they should 
work. Additionally, the book notes 
every significant—and many more 
obscure—cases which can serve to 
shed light on how the Model Code 
and its progeny should work and 
how they have worked in practice. 

Of particular benefit to the experi- 
enced practitioner is the author’s em- 
phasis on the philosophy behind the 
Model Code and his insight into the 
objectives of the Florida statutes 
which have attempted to adopt that 
approach, as well as the political real- 
ities attendant to the implementation 
of the system. The book provides a 
comprehensive discussion of the un- 
resolved issues resulting from the 
weaknesses in the various imple- 
menting statutes and offers some 
suggestions as to how these could be 
cured through legislative changes or 
judicial interpretation. 

The discussion of F.S. Chapters 
380 and 163, and the differences and 
similarities of the Florida processes 
with the Model Code and other state 
laws, is especially helpful in the un- 
derstanding of those statutes and 
their possible interaction. As has 
been noted by other authors? and by 


684 THE FLORIDA BAR JOURNAL/OCTOBER 1981 


| 

| 

| 

| 

| 

| 

| 

| 

= 

} 

} 

| | ‘ 
| 

| 
| 
| 

| | 

} 
| | 
| 

| 

| | ; 

| 

| 

| | 

| : 

| 

| | 

j | 

| 

| 


Professor Pelham himself, the limited 
Florida case law leaves many major 
issues yet to be resolved. Recent 
Florida cases have addressed some 
of those issues, but there is still no 
well-defined body of law inter- 
preting these landmark land use sta- 
tutes. For this reason, Professor 
Pelham’s book is an excellent re- 
source for understanding, as well as 
disputing, Model Code issues. 

The book is well organized and 
concisely written, with extensive 
footnotes. The discussion is confined 
to the Model Code and how it has 
been adopted by various states, and 
unfortunately, there is little discus- 
sion as to the mechanics of how the 
Model Code system fits with tra- 
ditional land use regulation under 
other statutes. However, as a basic 
guide to the regionalist approach to 
land use regulation, and the intent 
and application to date of Florida’s 
land use system this book is 
invaluable. 

As with all dynamic statutory sys- 
tems, the Florida system of land use 
laws is constantly changing and the 
reader should recognize that some of 
the statutory citations as well as ref- 
erences to then pending cases should 
be updated.‘ With that proviso in 
mind, the reader will find this book 
invaluable as a “primer” to the new 
trends in land use regulation. 

The book has been reviewed by 
other eminent land use scholars,* and 
the consensus is that Professor 
Pelham’s work is informative, up-to- 
date, and an excellent background 
resource for the exploration and in- 
terpretation of the recent evolution 
of Florida land use law. 

—By Judith S. Kavanaugh 


'Fia. Stat. chapter 380. 


2Fia. Stat. §§23.011-23.321, The Florida 
State Comprehensive Planning Act; and Fa. 
Strat. §§163.3161-163.0191 The Florida Local 
Government Comprehensive Planning Act. 


3See, Book Review by Robert W. Martin, 
34 S.W.L.J., No. 2, June, 1980; and Book Re- 
view by Julian Conrad Juergensmyer, 62 
U.FL.L.R., Winter, 1980. 


4E.G., the Estuary Property case is dis- 
cussed at pp. 61-62 and was pending on appeal. 
The Supreme Court of Florida decided the 
case on April 21, 1981, and revised the lower 
court in Bob Graham v. Estuary Properties, 
Inc., Case No. 58, 485. 


5Fia. Stat. chapter 380. 
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The Litigious Society. By Jethro K. 
Lieberman. New York: Basic Books, 
1981, 212 pp. $13.95. 

Few would debate the observation 
that there is a great deal of suing 
going on in our country presently, 
and that the influence of the judiciary 
on the public, professional and 
private lives of citizens, businesses, 
and entities is pervasive. A vocal 
debate does rage, however, over the 
positive versus negative aspects of 
our litigious propensities. The 
Litigious Society, by Jethro K. 
Lieberman, makes an important 
contribution to this debate. 

As Lieberman makes clear, liti- 
giousness is merely a process. Its 
value or detriment must be evaluated 
on the basis of lawsuit content and im- 
pact. Having the issue thus framed, it 
is understandable that (as is true for 
most issues) one’s position depends 
upon whose own ox is being gored. 
In practical terms, is one more likely 
to be a plaintiff or a defendant? 

Generally, the author presents our 
current litigiousness as a positive, or 
at least necessary, social outlet. But 
this book is not another emotional, 
flag-waving, defensive apologia for 
the glory of lawsuits of the type regu- 
larly churned out by the trial lawyers’ 
bar. The author, who is an attorney 
with broad practice experience, a 
prolific writer, and currently legal 
affairs editor of Business Week, has 
presented instead a scholarly, docu- 
mented, reasoned, and objective 
analysis of the subject. The product 


should prove far more educational 
and convincing to the public than 
reams of attorneys’ public relations 
materials. 

People sue more today, Lieberman 
explains, because they are unhappy 
and because a democratized legal 
system has expanded the means of 
seeking redress for their unhappiness. 
Legal remedies have arisen where 
trust among people has disappeared. 
It is essential to keep the cause-and- 
effect relationship straight: litigious- 
ness has not created distrust, but has 
replaced the trust that has fallen vic- 
tim to the increasing complexity of 
our society and human relationships. 
Litigiousness is not a disease; it is a 
symptom that something has gone 
awry with our social system. As with 
many other disease symptoms 
(fever, for example), individuals’ 
willingness to submit disputes for 
judicial resolution has certain valu- 
able elements. 

For one thing, as Lieberman notes, 
it keeps us from resorting to the 
streets every time we disagree with 
another party. Despite the under- 
standable frustrations that crowded 
dockets and ponderous procedures 
(such as interminable pre-trial dis- 
covery) frequently generate, most 
citizens would prefer a formal, defin- 
itive dispute-resolution mechanism 
to a system of unrestrained self-help. 

For another thing, the willingness 
(even anxiousness) to turn to the 
courts with our dissatisfactions is 
vastly superior to another alternative, 
that of even more extensive govern- 
mental regulation of our affairs than 
we now suffer. People today want 
their ills, real or imagined, rectified. 
If litigation were not available, 
Lieberman argues, pressure would 
mount for more specific, all-inclusive 
legislation and agency rules. The 
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result, he posits persuasively, would 
be catastrophic. 

While government regulation, as 
well as industrial self-setting of 
standards, plays a worthwhile role in 
establishing broad parameters for 
conduct, total reliance on those 
means would have a deleterious ef- 
fect in several ways. Government 
agencies usually lack the resources 
and will to police their own codes 
adequately. Those codes are often 
only rubber stamped versions of the 
suggestions of industry, which has 
exclusive control of the relevant data 
and expertise. The rules develop- 
ment process is slow and expensive. 
To the degree it is comprehensive, 
using broad standards rather than de- 
tailed rules, regulation actually in- 
vites litigation to test its meaning and 
coverage. Thus, there is no escape 
from litigation if we wish to alter con- 
duct and redress past injuries and 
deter present and future wrongs. 

Nonetheless, Lieberman does 
endorse several ideas for diminishing 
and diverting the substantial number 
of unnecessary or unmeritorious 
legal claims that he acknowledges 
are brought. In the area of medical 
malpractice, for example, he pro- 
poses stronger professional disci- 
pline to eliminate incompetents, 
hospital risk management to foresee 
and avoid potential injuries, and 
meaningful regulation of the liability 
insurance industry. More generally, 
he advocates consideration of more 
legislative control over lawsuit 
mechanics, such as adopting the 
English rule on fees and costs to the 
prevailing party (a version of which 
has been attempted in Florida in the 
medical malpractice sphere), limiting 
discovery, and restricting the extent 
of available remedies. 

This book is not without some 
gaps, as in the section on educational 
litigation, where Lieberman states as 
still unsettled a question about stu- 
dent discipline that was actually 
answered definitively by the 
Supreme Court in 1978 (in the 
Horowitz case). On the whole, how- 
ever, this is a comprehensive, well- 
researched and organized work by 
an author who shows himself to bea 
fine historian and social critic as well 
as a top-notch legal analyst. This is a 
book that attorneys should study 
thoroughly—and then recommend 
both to their clients and their political 
representatives. 

—By Marshall B. Kapp 
Wright State University 
Dayton, Ohio 
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If I haven’t got cancer by now I'll never get it. I just don’t want to know. No one in my family ever had cancer anyway. My husband 
told me not to worry. | was going to go but I remembered the goldfish needed feeding. It was raining out, and | was afraid I'd get sick on 
the way. I overslept and missed my appointment. Who.cares. | don’t have a doctor. | feel fine. I missed the bus. The canary got out so | 
chased it around for hours. | forgot. | had to get a haircut. The kids wanted ice cream first. The traffic was terrible. The weather was great 
so I played golf instead. I’m not sick, ever. I don’t have the money right now. If cancer's in the stars, it’s in the stars. I went to the 
doctor's on the wrong day. I went to the wrong doctor’s. Maybe next week J’ll make it. It’s against my religion. I’m scared. I need to lose a 
few pounds first. I’m too busy right now. The office would fall apart without me. My’ father never went to the doctor’s and he lived until 
he was 90. | don’t like to think about it. Nothing's itf™™ne anyway. My doctor's fingers are too cold. I’m too young to worry about 
cancer. I’m too old to care. I thought only rich peo and fix dinner. I never heard of it. My boss wouldn't 
give me the day off anyway. There was a great sale r had a funny rattle. No one in my family ever had 
cancer. I’m not afraid of cancer. | lost a button that re 1 I . By the time they find it, it will probably be too late. 
I was doing laundry. I haven’t been sick a day in my life. Cancer of the whaj tors are boring. In my business I need every hour I can 
get. If I die tomorrow | couldn’t carggles ight bri b met that afternoon. My doctor's 
Office is too far away. | forgot to c nt on. My clothes were at the laundry. 
I feel great. It upsets me to talk ab Ww why. If 1 haven’t got cancer by now 


I'll never get it. I just don’t want t fold me not to worry. I was going to 
go but I remembered the goldfish needed feeding. IL_we the way. I overslept and missed my 


appointment. Who cares. I don’t have a doctor. I fee ry. got out so | chased it around for hours. I forgot. 
I had to get a haircut. The kids wanted ice cream firs veather was great so I played golf instead. I’m not sick, 
ever. | don’t have the money right now. If cancer’s in ent to the doctor’s on the wrong day. I went to the 
wrong doctor's. Maybe next week I'll make it. It’s a@@iiy scared. I need to lose a few pounds first. I’m too busy right now. 
The office would fall apart without me. My father neVer Wat USSene frwr cs and he lived until he was 90. I don’t like to think about it. 
Nothing’s wrong with me anyway. My doctor’s fingers are to worry about cancer. I’m too old to care. I thought only 
rich people got that. I have to stay home and fix dinner. boss wouldn't give me the day off anyway. There was a 
great sale on linens | couldn’t miss. The car had a fun amily ever had cancer. I’m not afraid of cancer. I lost a 
button that day. There was a football game on. By the_time they find it, it.will probably be too late. 1 was doing laundry. I haven’t been sick 
a day in my life. Cancer of the what? Doctors are ur I can get. If I die tomorrow I couldn't care less. 
But I eat right. I’m always exercising. | forgot by ctor’s office is too far away. I forgot to cash a check. 
My dog was lost, and | had to find it. It was hun! , &# ne @. I feel great. It upsets me to talk about it. The 
kids would rip the house apart if I went out. | don't know why. haven't cer by now I'll never get it. I just don’t want to know. 
No one in my family ever had cancer anyway. My husband told me not to worty. | was going to go but I remembered the goldfish needed 
feeding. It was raining out, and | was afraid I’d get sick on the way. I overslept and missed my ‘appointment. Who cares. | don’t have a 
doctor. I feel fine. | missed the bus The canary got out so I chased it around for hours. | forgot. I had to get a haircut. The kids wanted 
ice cream first. The traffic was terrible. The weather was great so | played golf instead. I’m not sick, ever. I don’t have the money right 
now. If cancer’s in the stars, it’s in the stars. I went to the doctor’s on the wrong day. I went to the wrong doctor's. Maybe next week I'll 
make it. It’s against my religion. I’m scared. I need to lose a few pounds first. I’m too busy right now. The office would fall apart without 
me. My father never went to the doctor’s and he lived until he was 90. I don’t like to think about it. Nothing’s wrong with me anyway. 
My doctor's fingers are too cold. I’m too young to worry about cancer. I’m too old to care. | thought onlv rich pegple got that. | have to 


American Cancer Society 


If you are moving... 


If you are moving, please let the Membership Records Department 


know before changing your address. Place your old mailing label in the oO 
space provided and print your new address on the form. aw 
2c 
qu 
attorney no. name 
al 
new address (business address preferred) On 
< 
city state zip c < 
area code telephone number < 


Mail to: Membership Records Department, The Florida Bar, 
Tallahassee, Florida 32301 
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THE LAWYER LARGE 


This column is about animals. 

Professors Casner and Leach begin 
their textbook on property with the 
famous case of Pierson v. Post, the 
story of “one of those noxious beasts 
called a fox,” and the dispute which 
arose over its possession between 
two erstwhile hunters. Squires, no 
doubt. They continue with a case 
wherein the owner of Minnott’s Mea- 
dow recovered £20 from one 


Hickeringill for maliciously driving 


away the wild ducks which fre- 
quented the pond there. Then they 
recount the cases of the 1,000,000 
missing mackerel and the fin-back 
whale caper. If Casner and Leach 
lead law students off with Ferae 
naturae, can we ignore the little (or 
big) critters afterward? Of course 
not! 

So, to the country. ... 

In Kopplin v. Quade, 130 N.W.511 
(Wis. 1911), it is written: 


Barns, J. On September 14, 1907, the plain- 
tiff was the owner of a thoroughbred Holstein- 
Friesian heifer, which was born on January 8, 
1906, and had been thereafter duly christened 
“Martha Pietertje Pauline.” The name _ is 
neither euphonious or musical, but there is not 
much in a name anyway. (Shakespeare, W.) 
Notwithstanding any handicap she may have 
had in the way of a cognomen, Martha 
Pietertje Pauline was a genuine “highbrow,” 
having a pedigree as long and at least as well 
authenticated as that of the ordinary scion of 
effete European nobility who breaks into this 
land of democracy and equality, and offers his 
title to the highest bidder at the matrimonial 
bargain counter. 

The defendant was the owner of a bull 
about one-year-old, lowly born and nameless 
as far as the record discloses. This plebeian, 
having aspirations beyond his humble station 
in life, wandered beyond the confines of his 
own pastures, and sought the society of the 
adolescent and unsophisticated Martha, 


contrary to the provisions of Section 1482, St. 
1898, as amended by Chapter 14, Laws 1903. 
As aresult of this somewhat morganatic mesal- 
liance, a calf was born on July 5, 1908. Plaintiff 
brought this action to recover resulting 
damages and secured a verdict for $75, upon 
which judgment was entered, and defendant 
appeals therefrom. .. . 

At the close of the testimony, the defendant 
moved for a directed verdict and excepted to 
the ruling of the court denying such motion... . 

If on the evidence before the court the plain- 
tiff was entitled to recover any amount, then 
the court properly denied the motion. The 
plaintiff offered testimony tending to show 
that he kept and intended to keep Martha for 
breeding purposes and for the milk which she 
might produce, and not for sale. It also showed 
that plaintiff was the owner of a blue blooded 
bull of the Holstein-Friesian variety, to whicn 
he intended to breed Martha some three 
months later than the date of the unfortunate 
occurrence related. There was evidence 
tending to show that a thoroughbred calf 
would be worth all the way from $22.50 to 
$150, depending on its sex, markings, and 
other characteristics. Its sinister birth 
disqualified the hybrid calf born from 
becoming a candidate for pink ribbons at 
county fairs, and it was sold to a Chicago 
butcher for $7, and was probably served up as 


pressed chicken to the epicures in some | 


Chicago boarding house... . 
Judgment affirmed. 


Then there is the Great Lost Skunk 
Case of 1981, Kirkpatrick v. Zitz, 
(Fla. Ist DCA July 7, 1981), as 
reported in The Florida Bar Case 
Summary Service. 


Appellant was bit by a skunk in appellee’s 
pet shop and sued for damages for the injury. 
She also sued appellee’s insurer for intentional 
infliction of emotional distress. Kirkpatrick 
asserted Zitz sold the skunk after it bit her and 
that the skunk was lost prior to the incubation 
period necessary to see whether the skunk had 
rabies. Transamerica then allegedly inten- 
tionally exposed Kirkpatrick to death by 
directing Zitz to keep this information from 
her. Kirkpatrick asserted she suffered severe 
emotional distress when she learned the 
information was intentionally withheld and 
that there was a possibility she had been 
exposed to a fatal disease. Transamerica 
moved for and the trial court granted a 
dismissal. D.C.A. reversed. “[Trans- 
america’s] conduct, if true, is outrageous and 
extreme in that it intolerably evinces a 
disregard for human life and the high 
probability that severe emotional distress 
would follow.” 

Even chickens come into the 
picture. Ed Zeitlin, assistant state 
attorney in the First Circuit, tells the 
story of having prosecuted a 
defendant for inhumanely treating 
chickens. His brief to the county 
court cited F.S. §828.02: “In this 
chapter and in every law of the State 
relating to or in any way affecting 
animals, the word ‘animal’ shall be 
held to include every living dumb 


creature; . . .” (Emphasis added.) 
“How more definitive could the 
legislature have gotten by this 
definition,” he asks, “that it meant to 
include all animals, including a 
chicken, which I believe judicial 
notice could be taken is a dumb 
creature.” Gonzo would be pleased. 

Professor Gerald Bennett of the 
University of Florida College of Law 
introduced us to André, the poodle, 
in his “all-time favorite case,” Aetna 
Insurance Company v. Sachs, 186 F. 


Supp. 105 (E.D. Mo. 1960). Aetna 
tried to avoid having to pay for little 
André’s_ virtually destroying the 
fabric furnishings in an expensive 
home when he was allowed to roam 
free. Weber, J., said, in part, 


“I would say that defendant, because of 
such gross negligence and indiscretion in 
permitting André to roam the house at will, 
hoisting his leg at random, probably yipping 
and yiping in his canine Utopia, should not be 
allowed to recover. Certainly, the dog can be 
controlled by his master, and while a master 
cannot expect perfection from a dog, even a 
poodle, he should be ever aware to keep him 
from expensive parts of the house where he 
might do damage with either end. Further 
defendant here should not be allowed to 
collect for a total loss which he himself could 
have kept at a minimum by the exercise of a 
little discretion, observance or care. 

So, in the Eastern District of Missouri, while 
we love our dogs, let it be the law that we don’t 
collect for so many puddles made by poodles, 
even under the “floater” provisions of a policy 
with “maritime” law as precedent. It is this 
Court’s conclusion that judgment should be 
entered declaring that plaintiff is not liable 
under the terms and provisions of its policy of 
insurance for the damage caused to the carpet- 
ing in question under the circumstances prov- 
en and existing in this case. Further, that defen- 
dant should not be allowed to recover upon his 
counterclaim against the plaintiff. 

In other words, I am saying to the 
defendant, “You cannot recover”; to the 
plaintiff, “You may continue your policy in 
peace”; and to the beloved little French 
poodle, the proximate cause of this litigation 
and discourse, I say, “Paix a toi aussi, André.” 


This column is edited by Daniel O. White of 
Lowndes, Drosdick, Doster & Kantor, 
Orlando. Contributions from readers are 
welcomed. Send to Daniel O. White, P.O. Box 
2809, Orlando, FL 32802. 
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YOUR NEW SYMBOL FOR 


PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 


LE 


& TRUST COMPANY OF 


HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 


| SINCE SINCE 1922 | Ube i922 

(> 6] = 


923141 

UNIV MICRGFILMS LIB SERVICES 
ATTN MRS MARLENE HURST 
XEROX CORP 

~ANN ARBOR MI 48106 


Corpex is fast becoming the country’s leading source for 


COMPLETE CORPORATE OUTFITS 


INTRODUCTORY 
PRICE: 


For a limited time 
only, to introduce 
you to the finest 
outfits available, 
you may deduct 
$5.00 from your 
order. 

Please use the ics.of green our 
Savings Coupon. ack 
This offer limited to brown binders with 
one order per customer. | tching slip cases. 
Payable by check 

or credit card. 


STANDARD 
OUTFIT 

Outfit No.1 °35.50 
with 50 blank sheets 
Outfit No. 1A. °37.75 
with printed minutes 
and by-laws 


Corporate name stamped 
in gold on spine. 

Also available in BLACK 
or BROWN binder. 


CORPEX Dept. FBJ-1081 © 480 Canal Street ¢ New York, N.Y. 10013 


Yes! Please ship the following Corporate Outfit and deduct $5.00 from our order. 
LIMITED TIME OFFER: Expires 12/31/81 


CORPORATE NAME Print name exactly as on certificate of incorporation 


(If more than 50 characters and spaces, add $6.00.) 
State of Ship to 
Date of Incorporation Street Address, 


No. of 
Authorized Shares Par Value $ each City, State, and Zip Code 


Or Shares without parvalue _— Attention of Tel # 


*When ordering Minutes & By-Laws specify {| Single Check Payable to Corpex Must Accompany Order 


(Check One) C) American Express © MasterCard © Visa 
VALID THROUGH: 
Signature 


Certificates signed by Pres. and Ship Outfit No. $ (| Check enclosed § 


©) Multiple Incorporators *Add $1.00 shipping charge for continental U.S. all other $4.00 se 


Here are the finest, most 
comprehensive kits available 


Each CORPEX unit consists of: 


@ GOLD-TOOLED BINDER with the look of fine leather, plus 
unique pocket permanently attached to inside front cover 
for foldaway seal. 


Corporate name embossed in gold on spine. 
Matching vinyl SLIP CASE. 
Foldaway SEAL with carrying case. 


TWENTY STOCK CERTIFICATES 

lithographed on high-quality bond paper with the Big Board 
appearance, plus full page stubs. Certificates are 
numbered and imprinted with name of corporation, 
capitalization, state of incorporation and officers titles. 


SPECIAL FORMS SECTION furnished with all outfits 
includes a review of latest I.R.C. requirements for Sub- 
Chapter S (election not to be taxed as a corporation), 
Medical and Dental Reimbursement plans and Section 
1244 plus required forms and in addition, forms for annual 
meetings of shareholders and directors. 


50-blank minute sheets and title page or printed minutes 
and by-laws CORPEXPEDITER for quick completion of 
minutes with minimum expenditure of attorney time. 

Special printed minutes and by-laws are available for 
Professional, Not-for-Profit, Model and “Close” corpora- 
tions (with a separate one for California) and for corpora- 


tions organized in the states of New York, Florida and 
Texas. 


Mylar reinforced tab indexes. 


Now Available: New Minutes & 
By-Laws — Chapter 607 of Florida 


General Corporation Act Codified by 
Statute of 1979. 


ORDER TODAY FOR FAST SERVICE 
CALL TOLL FREE 


1-800-221-8181 


Charge to Your Credit Card: 
@ American Express MasterCard Visa 


Orders Shipped Within 24-Hours 


® Banknote Company, Inc. 
Canal Street, 
New York, NY 10013 


Serving The Legal Profession Since 1927 
480 CANAL ST. ¢ New York, N.Y. 10013 
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